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THE ECONOMICS OF ANTITRUST POLICY 


by 


Davip SCHWARTZMAN** 


The law is tending towards acceptance of the proposition that 
an industry is monopolistic when a few firms in it are responsible 
for a large share of the output. A high degree of concentration is not, 
as yet, illegal; any case against the leaders of a concentrated industry 
is strengthened considerably by reference to behavior connoting collu- 
sion or monopolization. Economists generally have protested against 
the courts considering the “intent” of firms and approve of the present 
trend. Many have argued that where various economic tests indicate 
monopoly power, a violation should be found and the leading firms 
should be dissolved. Among those advocating this policy are J. S. Bain 

3,* pp. 609-10), G. J. Stigler (14), Carl Kaysen (6, pp. 44-99 
A. G. Papandreou (9, p. 487), Walter Adams (1, p. 10), W. H. 
Nicholls (7, p. 296). 

Any evaluation of current tendencies in the law towards the con- 
demnation of monopoly power or of proposals for new legislation 
prohibiting monopoly power must be based on expected economic 
benefits. Antitrust law used to be a codification of market-place 
norms; the law regarded “competition” as a system of rights, not as a 
market structure generating efficiency in production, progress, and 
optimal allocation of resources. In this tradition a revision of the 
law was appropriate if violators of business ethics could escape punish- 
ment. But oligopolistic behavior usually is not flagrantly abusive of the 
rights of any group of buyers or sellers, and its condemnation therefore 
must rest on the economic consequences. 

While debates over economic issues related to the antitrust laws 
have taken up much space in the journals, they have been limited to 
the relative merits of market-structure and performance tests for the 
discovery of monopoly power. This issue, however, is of minor impor- 
tance beside the problem of the economic consequences of attempts to 
destroy monopoly power. Whether or not they prefer performance to 








* References to the numerals in parentheses are printed at the end of this article 
on page 243. 
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market-structure tests, economists urge that policy be directed at the 
removal of monopoly power. The unanimity on this issue is amazing: 
the “liberal-individualist” followers of the late Henry Simons in this 
respect agree with economists who are more accepting of governmental 
interference in the economy. However, none has faced the issue of 
how much effect any antitrust policy, however vigorous, is likely to 
have on economic welfare. 

Let us take the proposals of the recent book, Antitrust Policy, by 
Carl Kaysen and Donald F. Turner, as a point of departure: it repre- 
sents the position that antitrust agencies should intensively search out 
the economy for loci of monopoly power and eliminate them. Kaysen 
and Turner propose a statute creating a new agency for the prosecu- 
tion of antitrust offenders and a new court, the Economic Court, 
for the adjudication of cases. The agency will investigate all concen- 
trated industries; it will prosecute firms which it believes have mo- 
nopoly power; and the court will decide whether remedies are 
required and what the remedies are to be. Market-structure concepts 
like the elasticity of demand for the products of firms and groups of 
firms, leaders’ shares of the market, and ease of entry will be the 
primary tools of analysis both for the agency and for the court. Be- 
cause such indexes of monopoly power may be inconclusive, Kaysen 
and Turner are willing to admit evidence pertaining to performance, 
such as price-cost margins, capacity utilization, technical efficiency, 
profit rates. Their reluctance to emphasize performance criteria equally 
with those relating to market structure is based on the consistency of 
monopoly power with a wide range of quality of performance. If the 
court decides that defendants have monopoly power, whether or not 
it has been exercised, it will render a verdict against them. Firms may 
claim an exemption from the provisions of the proposed statute, if 
they can show that the power is “reasonable.” Kaysen and Turner 
consider monopoly power to be reasonable when it is based on econo- 
mies of large-scale production, valid patents, or the introduction of a 
new process or product. But they would require defendants to produce 
the proof. Finally, the court will apply the remedy of dissolution 
rather liberally, since ‘‘an increase in numbers and reduction of con- 
centration is the surest and most desirable way of reducing market 
power” (6, p. 114). In effect, the authors urge that monopoly power 
be made illegal, since it is rarely justified by scale economies, patents, 
or innovations (6, pp. 44-99). 


“I 


fo 
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In order to avoid the problem of whether or not monopoly power 
can be discovered by any of the available tests, let us assume that the 
court has no difficulty in ascertaining its existence. All the evidence 
points in the same direction. What would be the consequences of a 
policy leading to the dissolution of firms possessing monopoly power? 
The adoption of this policy assumes that the performance of monopo- 
listic industries will be improved by the dissolution of leading firms 
The question may be difficult to decide in individual cases, since 
performance is the product not only of market structure but also of 
historical accidents, including the individual personalities of decision- 
makers in the firms. But accidents do not preclude drawing inferences 
from studies embracing a large number of industries about the relation 
between monopoly power and performance. It is incumbent on 
proponents of more vigorous antitrust activity to convince Congress 
that performance will improve. Congress may also expect justifiably 
an argument that aggregate gains from removal of monopoly power 
will be large, if only because its own time is a scarce resource. 

Kaysen and Turner's argument does not satisfy these specifications 


It may be summarized as follows: (1) Highly concentrated industries 
may be monopoiistic. (2) Such industries compose a large part of 
the economy. (3) If the shares of leading firms in concentrated 


industries were reduced, the vigor of competition would increase, 
resulting in a marked improvement in performance. (+) ‘The market 
shares of leaders in most concentrated industries are not warranted 
by scale economies. 

Kaysen and Turner, despite their extreme policy proposals, are 
not positive about the significance of concentration ratios for mo- 
nopoly power. They say only that leading firms in concentrated indus- 
trices may have monopoly power. But the caution may be ignored, 
for on the basis of concentration ratios they conclude that monopoly 
power is prevalent and the economy would benefit considerably from 
a campaign directed at the dissolution of leading firms in industries 
with high concentration ratios. The argument lacks a solid founda- 
tion in empirical studies; the vague references to industry studies 
conceal the formal nature of the argument and the paucity of data 
behind it. 

That the policy proposals have little support from evidence on 
behavior is seen in the definition of oligopoly applied by Kaysen and 
Turner in their measurement of the extent of monopoly power. The 
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definition of oligopoly and its entire defense is contained in the follow- 
ing short statement: “As our dividing point we have adopted some- 
what arbitrarily, a market share of one-third of market sales for the 
eight largest sellers, because in the majority of markets with which 
we are familiar, a smaller number of firms with larger shares of the 
market generally accompany, to a significant degree, the kind of 
behavior indicated above. Beyond such a dividing line, the majority 
of markets with which we are familiar do not appear to function in 
this fashion” (6, p. 27). Applying this definition, Kaysen and ‘Turner 
place 108 of their list of 164 national and heterogeneous markets 
i.e. strictly regional and local markets are excluded from the list) 
in the category of oligopolistic industries. The authors further stress 
the importance of such industries by pointing out that the aggregate 
value of their shipments was $116.7 billion in 1954 compared to 
$187.7 billion for all national and heterogeneous markets, or 62 per 
cent (6, pp. 31-32). 

Kaysen and Turner suggest that noncompetitive behavior prevails 
in industries defined to be oligopolistic. But Uic sample of industries is 
unspecified and is likely to be unrepresentative. Industries showing 
signs of collusion are likely to be over-represented, if only because 
they receive more attention from the antitrust agencies than other 
concentrated industries. Moreover, the evidence of noncompetitive 
behavior may stress price agreements, exclusionary devices, price 
leadership, and parallelism of prices. Until such evidence is confirmed 
by data on performance, it is inconclusive since price agreements may 
be broken, competition in product dimensions may be an adequate 
substitute for price competition, entry may not be excluded, or despite 
the exclusion of entry, prices may equal long-run average cost 
because the capacity of established sellers outpaces demand, and 
price leadership may not prevent prices from falling. 

Other definitions of oligopoly embrace fewer industries, yet result 
in a similar conclusion: oligopoly, if not pervasive, is an important 
segment of the economy. However, they are equally without founda- 
tion. Nutter estimated that monopolistic industries accounted for 
about 20 per cent of value added in all industries and 38 per cent 
in manufacturing (8, p. 21). Adelman estimated that 24 per cent 
of value added in manufacturing industries came from industries in 
which the four leading firms accounted for 50 per cent or more of 
value added (2, p. 291). But the importance of oligopoly still 
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may be exaggerated, for the criteria on which the estimates are based 
are as arbitrary as those of Kaysen and Turner. Nutter’s estimate of 
the importance of monopoly is based on the income originating in 
industries whose four leading firms account for more than 50 per cent 
of total output, plus the income originating in products whose four- 
firm concentration ratios exceed 75 per cent, plus industries classified 
as monopolistic by Wilcox. The concentration ratios are arbitrary 
and Wilcox’s classification depends largely on the level of concentra- 
tion and the character of competitive behavior rather than on per- 
formance. The basis of Adelman’s classification is the industry 
concentration ratio of 50% of output in the hands of the four leading 
firms. 

The only validated definition of oligopoly is based on J. S. Bain’s 
study of the relation between the profit rate and the concentration 
ratio. According to Bain, the average profit rate on investment drops 
at the point where the eight leading firms account for 70 per cent of 
output; above this point on the concentration scale there is no sys- 
tematic relation between the degree of concentration and the profit 
rate, nor is there one below it (4, pp. 294-96). Bain selected industries 
whose products were not close substitutes for those of other industries 
in order to measure the relation between concentration and _ profit 
rates. In applying this criterion to all manufacturing industries, I am 
overstating the extent of monopoly, since some of the industries will 
compete with each other. According to this dividing line, 53 of 
Kaysen and Turner’s list of national and heterogeneous markets are 
oligopolistic, accounting for 19 per cent of the total value of shipments. 
Thus a basic premise in the argument for revamping the antitrust laws 
is unfounded. The monopolistic sector does not appear to be large. 

Nevertheless the costs of monopoly power may be large enough 
to sanction an intensive campaign to root it out wherever it exists. 
What may we expect for economic welfare from such a policy? Good 
performance includes efficiency in production, an adequate rate of 
progress, and reasonable profits. Proponents of a strengthened anti- 
trust program believe that competition encourages efficiency. The 
inefficient are eliminated in a highly competitive environment. By 
contrast, oligopoly implies the possible survival of inefficient firms. 
But there is no evidence that oligopolistic firms are less efficient 
than those in unconcentrated industries. According to Bain, “In brief 
summary, such tests as have been made fail to reveal any statistically 
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significant relation of efficiency in scale or capacity to the market 
structure of the industry, except that fewer and larger “small firms” 
usually lead to improved efficiency. The impact of market structure 
on performance is probably found in the main with respect to dimen- 
sions of performance other than efficiency” (3, p. 411). 

The debate concerning progress has focused on whether or not 
monopoly power is necessary for a high rate of progress, rather than 
on the necessity for competition. The evidence is inconclusive with 
respect to the relation between market structure and rate of progress 
(3, p. 419). 

Profits in highly concentrated industries, however, may be ex- 
cessive. But before we can recommend the dissolution of firms pos- 
sessing monopoly power, if the major effect of monopoly is to redis- 
tribute income, we must consider the appropriateness of dissolution as 
a remedy and the magnitude of the effect on the distribution of 
income. The recipients of monopoly income are not necessarily present 
stockholders in monopolistic firms. Most of them have purchased 
their shares in a competitive securities market at prices which capitalize 
expected profits including monopoly profits. To dissolve the com- 
panies merely reduces the incomes of members of this group in favor 
of consumers. Dissolution thus does not correct injustices in the dis- 
tribution of income. The only defense of dissolutions from this stand- 
point is that monopolistic firms are more likely to acquire monopoly 
power in new markets as these develop than are other firms. Dissolu- 
tions may make it more difficult. But this is a dubious basis for a 
policy which entails obvious inequities. 

Furthermore, the effect of monopoly on the distribution of income 
has been small. While the beneficiaries of monopoly may have re- 
ceived large incomes, the damage to consumers has been small. Thus, 
Bain found that the average profit rate on invested capital among 
industries whose eight leading firms commanded more than 70 per 
cent of total output was 12.1 per cent compared to 6.9 per cent in 
other industries (4, p. 314). When we consider this difference 
together with the small number of industries falling into the category 
of monopolistic industries, it is clear that the effect on the incomes 
of non-beneficiaries is small. Bain’s finding is confirmed by the work 
of A. C. Harberger, who estimated that profits from monopoly 
power in 1953 in the economy as a whole summed to $4.6 billion or 
1.5 per cent of the national income (5, p. 81). Bain’s and Harberger’s 
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estimates may be biased downwards. ‘They are based on book values 
of assets which may capitalize monopoly profits. In addition monopoly 
profits may be distributed as “costs” and not included in accounting 
profits; management and labor may share in monopoly gains (14, 
p. 35). However, I have found that there is no relation between 
monopoly power in the market for products and wages, so any error 
due to monopoly profits taking the form of wages is likely to be small 
10, pp. 435-38). 

Furthermore, in another study I have estimated the size of mo- 
nopoly profits in manufacturing without relying on accounting profits 
and including in monopoly profits excessive payments to management. 
The estimate was 11.2 per cent of total variable costs (wages of 
production workers plus costs of materials) for 1954, which over all 
monopolistic industries, defined according to Bains criterion, summed 
to $4.9 billion (11, p. 362; 12, and 13). This estimate is roughly 
similar to Harberger’s. Thus the available evidence indicates that 
income transfers due to monopoly have been small. 

Economists also stress the welfare loss produced by monopolistic 
misallocation of resources: given the income distribution, society would 
not be better off if resources were shifted from competitive to monopo- 
listic industries, since firms in the latter restrict production below the 
optimum level in order to maximize profits. Yet, according to Har- 
berger this loss amounted to $225 million in 1953 (5, p. 82). My 
estimate for 1954 is close to Harberger's: my measurement shows 
the loss to be less than $405 million (12, pp. 629-30 and 13, p. 494 
Both estimates represent the loss as miniscule. 

The counter-argument is that losses from a vigorous antitrust policy 
would be negligible, so even if the gains appear to be small there is 
no risk of an over-all loss. ‘Thus Kaysen and ‘Turner maintain that 
since the degree of concentration in many industries is not required 
by technology, costs of production will not rise as a result of dissolu- 
tions (6, p. 117). But the threat of dissolution may produce behavior 
which entails high costs. The possibility of high profits leading to 
investigation and dissolution may discourage vigilance in reducing 
costs. Firms may be encouraged to enlarge plants rather than acquire 
new ones. Large firms may refrain from expanding in those markets 
where their share is substantial and turn their surplus energies to other 
markets where their skills are not as great. It is difficult to predict all 


of the consequences of any new legislation, and some of them may 
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have a substantial effect on efficiency and growth. Moreover, it may 
be the best social policy to allow monopoly profits to escape inves- 
tigation in order to avoid discouraging innovation, particularly since 
a prosecuting agency and a court may not be able to make the nice 
distinctions that are required and are difficult frequently even for 
independent and uncommitted economists. 

There may be some danger of increasing monopoly power from 
increasing concentration. So far economists appear to be satisfied 
that this is unlikely in view of the stability of the average level of 
concentration since the turn of the century. But markets may not 
continue to pace the growth of the optimum size of the firm, and 
previous obstacles to the growth of large firms may diminish in im- 
portance. The capacity of executives for correct decisions combined 
with the problem of co-ordinating a large group of executives has been 
emphasized as a limit to the size of the firm. Recent developments 
of data-processing equipment are likely to increase the amount of 
information readily available to executives and their ability to com- 
prehend a mass of data. These changes may permit an increase in 
the level of monopoly power throughout the economy. If this is the 
nature of the monopoly problem, the appropriate policy may not be 
to dissolve leading firms “except where their size is warranted by scale 
economies.” We have to sacrifice such economies for the sake of 
preventing excessive monopoly power. But this is all speculation. 
Until we can establish the proposition that the upper limit to the size 
of the firm is increasing, there is no need for a more vigorous program 
of antitrust policy than we already have. 
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THE PRESENT STATUS OF ANTITRUST LAWS IN THE 
COUNTRIES FORMING THE EUROPEAN ECONOMIC 
COMMUNITY, REVISED TO SEPTEMBER 1, 1961 


by 


STEPHEN H. FrISHAUF* 


I. Introduction 


An active antitrust policy is quite new to the countries of the 
European Economic Community. Economic thinking, popular views, 
and legal attitudes towards cartels are changing. Where only a few 
vears ago there was no national legislation relating to business con- 
centrations and arrangements we now see no less than three legal 
systems relating to the field commonly called “antitrust”. There are 
the national laws, generally governing the activities of nationals of 
any state; then there are Articles 65-66 (Appendix A)** of the Euro- 
pean Coal and Steel Community Treaty (ECSC); and, further, 
Articles 3 (f) and 85-89 (Appendix B)t' of the Treaty of Rome 
establishing the European Economic Community (EEC). As far as 
United States business operating in EEC countries is concerned, con- 
sideration must additionally be given to the US antitrust laws. In 
some aspects, these three (or four) systems are overlapping; in others, 
they are complementary. 

The provisions of the ECSC treaty, the EEC treaty, and the na- 
tional laws will be considered in the light of the practice which is 
beginning to develop. The approach will be more akin to that used 
in the civil law, which utilizes reasoning and analogy to provisions 
of various codes. This appears to be quite proper, since judicial prece- 
dents are few and those that are available are not binding precedents 
according to civil law concepts. It is seen that the EEC treaty, the 
High Authority established by and acting as executive of the Coal 
and Steel Community, and the Court established by the treaty, still 
consider cartels from the point of view of whether or not the result 
of the cartel is “good” or “bad’’, a point of view different from that 


* International General Electric Co., New York City 
** Infra at pages 277-284. 
+ International Copyright reserved. S.F 


++ Infra at pages 285-288 
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prevalent in the United States. One may prefer to look at the dis- 
tinction in another light; the cartel will be pursued only if it proves a 
nuisance in the colloquial sense. The “good” cartel can obtain ex- 
emption from condemnation and dissolution. Domestic legislation in 
Belgium, France, Germany, and the Netherlands is along similar lines. 

The United States “presence” in Europe as a result of World 
War II greatly influenced legal thinking regarding antitrust law. In 
Germany, the Allied Control Commission, under the prodding of the 
United States, actively promoted antitrust laws. US action under 
the Marshall Plan also tended, officially at least, to promote competi- 
tion in the spirit of US antitrust legislation. Our influence was strong- 
est where our presence was strongest—Germany. Holland already had 
a parliamentary history of opposition to monopoly; in the late 19th 
Century the patent laws were abolished, not to be reintroduced until 
1910, due to fear that monopolies would develop. During the de- 
pression, a law was passed (May 24, 1935) to regulate competition, 
which was intended to prevent ruinous price wars, as well as ex- 
cessive prices. This law was superseded by one imposed by the German 
occupation authorities, which in turn was replaced by the present 
law of 1958. France had a weak basis for attacks on restrictive prac- 
tices in the application of the French Penal Code, Art. 419, which 
penalizes manipulation of price by fraud or concerted maneuvers, 
but the big impetus toward regulation of cartels came after World 
War II. Interestingly, the price control laws, enacted as a result of 
the war, were amended to prevent those practices which, if controls 
were in private hands and not properly supervised, would result in 
unjustified price rises, discrimination in business relations, setting of 
minimum prices, etc. Italy, having lived during its industrial as- 
cendency under the official cartels of Mussolini’s Corporative State, 
appears to be having a difficult time in adjusting itself to a freer 
economy. Draft bills are before Parliament, but no specific antitrust 
legislation has been enacted at the time of this writing. Belgium passed 
legislation against abuse of economic power in the summer of 1960. 
Luxemburg also is at present considering further legislation which 
will implement and extend pricing laws currently in force, which may 
be considered applicable in the field of economic competition. 

The scope and extent of the provisions of the Coal and Steel 
Treaty are interesting, particularly in comparison with most other 
treaties, and also in comparison with the Economic Community 
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Treaty. The Coal and Steel Treaty is intended to, and in actual 
operation does, cover a field of industrial endeavor regardless of geo- 
graphical location and regardless of internal or international impact 
of activities by the industry. In classical international law, treaties 
are the means by which the relations of coiintries, or their nationals, 
are regulated vis-a-vis other countries or their nationals. <A treaty 
which can be used to regulate internal affairs having no prima facie 
international implications is more often than not suspect as a political 
vehicle to accomplish internal legislation, which could not be passed 
over the objections of the legislature. A little of that might even have 
been the case in the Coal and Steel Treaty. This treaty also provided 
the possibility to single out a specific industry in the economy and 
subject it to special legislation. Since equality before the law is a 
basic concept, it may be questioned whether the same result could 
have been achieved, for example, under the provisions of the con- 
stitution (Grundgesetz) of the German Federal Republic. It appears 
clear, though, from the history of the particular industry that this was 
an area where supranational treatment was particularly needed; where 
private, unsupervised commerce by the several countries (now joined 
by treaties) has led to historic rivalries and eventually to bloody con- 
flicts; and where trade on a supranational level unhampered by arti- 
ficial restrictions comparable to interstate, national commerce in the 
United States, might do the most good. 

The Coal and Steel Community thus affects an industrial field. 
The provisions of the treaty relating to concentrations, and agreements 
distorting competition are, therefore, applicable to all members of the 
industry in the territory of the treaty countries in all their operations 
and in their legal relations among each other or with industry in non- 
ECSC countries. The nationality of the parties to agreements or con- 
centrations is immaterial, whether they be the same (somewhat com- 
parable to the “intrastate” concept in the US), different but of a Coal 
and Steel Community country (“interstate”), or different and of a 
non-ECSC country nationality (“foreign”). The Coal and Steel 
Treaty affects the party in the community country, and any agree- 
ments made must not be in conflict with Articles 65 and 66. As we 
shall see, the situation is different under the Economic Community 
Treaty which affects all other industries, i.e. those not in the field 
of Coal and Steel (as defined in Annex I, II, and III to the ECSC 
Treaty ). 
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II. The European Coal and Steel Community Provisions, 
and Their Interpretation by the High Authority 


Article 65, in its Section 1, bravely sets out to absolutely forbid 
agreements and concerted practices tending to prevent, restrict, or 
distort the normal operation of competition. By itself, this Section | 
of the article is a declaration of faith in the competitive system. It 
is a clear break with the past history of the coal and steel industries 
in the treatv countries. But, Section 1 is not alone. Section 2 retreats 
from the position of Section 1. It directs (not permits!) the High 
Authority to authorize agreements for specialization, or to engage in 
joint buying or selling, if improvement in production or distribution 
is achieved. There is no mention here of the effects on consumers; 
they are bevond the scope of the definition of “Coal and Steel” and 
they are only referred to in the introduction to the Treaty. The 


‘ 


agreement must be “essential”? and “no more restrictive than neces- 
sary’; and must not result in monopoly power. Other “analogous” 
agreements may be authorized under this section at the discretion of 
the High Authority; and all may be also extended in time, even if 
the basis for ‘“‘necessity” is no longer present. The remaining sections 
of the article relate to the High Authority’s power to obtain informa- 
tion in this field; to enforcement ability before courts; and to the 
powers of the High Authority to impose sanctions. It, thus, appears 
that the philosophy expressed in the French Decree of June 30, 1945 
Ordonnance 45-1483), that, in general, it is against public policy 
to monopolize or distort competition (by agreements, resale and mini- 
mum prices, and concentrations )—but only if it has a bad effect upon 
the industry concerned—is also that of the ECSC Treaty. Yet, this 
is a tremendous step forward. Germany knew only cartels in this 
field, prior to the enforced breakup by Allied Military Authority. 
Efforts of liberalization, in Belgium, France and Holland before and 
after World War II, had gotten practically nowhere; and Italy has 
had a definite pro cartel history. 

The decisions of the High Authority, and of the Court of the ECSC 
illustrate that this philosophy of the treaty is followed in actual prac- 
tice. Of course, the High Authority did not wish to upset existing 
arrangements to the detriment of the industry. It, thus, proceeded 
slowly. Since its function is essentially to see that the objectives of the 
treaty are achieved and not to punish prior practices (as a proceeding 
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under the US Sherman act mav well be ), it called first for information 
regarding restrictive agreements. The first report of the High Au- 
thority, covering the period from August 10, 1952, to April 12, 1953, 
lists—for information—forbidden practices (art. 94 of the report 
then continues an explanation of its philosophy: ‘Agreements and 
trade organizations have a very comprehensive task to perform. They 
have, inter alia, to safeguard supplies to consumers, and make alloca- 
tion of those products of which there have been serious shortages 
during the postwar period. These tasks are carried out under the 
supervision of the national governments, more or less strict.” Educa- 
tion of the industry to more competition has already s:arted, however. 
The High Authority established contacts with producer organizations 
engaged in price fixing and obtained a promise of discontinuance 
art. 96), and a disbanding of a scrap allocating organization (art. 
99). Yet, various agreements in the coal area, which could not be 
terminated or modified without upsetting the industry were permitted 
to continue for the time being (art. 97): and the High Authority 
was specific in its disavowal of drastic measures (art. 98 

The second report, covering the year prior to April 11, 1954 
after the termination of the Korean war), proudly proclaims that 
the common market is a reality (Ch. II], art. 22). The High Au- 
thority did not neglect article 65 of the ECSC Treaty. In July 1953 
it had again requested a listing of agreements. Authorization for some 
as legitimate was applied for. Others, particularly joint organizations, 
rather than waiting for the High Authoritys “measures for their 
transformation or liquidation” anticipated the probable action. How- 
ever, during the period covered by the report, a convention was 
signed on March 19, 1953 in Brussels relating to the export pricing. 
This convention, interestingly enough, was joined by Austria, a non- 
ECSC member. Austria had become a substantial producer of iron 
ore and special steels in plants built, or enlarged, by German industry 
and Government during World War II, taken over by the Austrian 
Government, and modernized with funds under the Marshall Plan. 

The High Authority viewed this convention with suspicion as 
opposed to the spirit, if not the letter of the treaty, and was concerned 
with reactions abroad, particularly in Great Britain, the United 
States and Scandinavia. Yet, upon proof that the agreement was 
not prejudicial to the common market, being directed towards main- 
taining or raising prices for export bevond the ECSC countries and 
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Austria, the High Authority had to abandon its request for dissolu- 
tion (“Cartel” Vol. 7, No. 2, April 1957, page 46). The High Au- 
thority has consistently used a flexible “rule of reason” in its approach 
to concentration and cartels. The actual working of the antimonopoly 
provisions of the ECSC Treaty, as interpreted by the High Authority 
may well be illustrated by its action regarding the sales organization 
for German coal, as detailed in succeeding volumes of its annual 
reports. 

The German coal industry was faced with sales problems. A single 
sales group, made up of various producers, some controlled bv inte- 
grated steel companies (steel producers owning their own coal mines 
and some merely by mining organizations, had functioned in a coop- 
erative way establishing prices, allocating production, and the like. 
In the fourth annual report, the High Authority (in Sections 132 and 
133) indicates that a single organization may lead to an undesirable 
monopoly, but that from three to six selling agencies would meet the 
conditions of competition. A central office or trade organization, 
however, would be in order, so that employment in the coal fields 
would be balanced, and a pool of coal would be available for distribu- 
tion at all times. The pricing problem by the captive mines (those 
owned by steel companies, yet also supplying the general public) was 
serious because they would get different prices for the same coal from 
different customers—their own steel mills and third parties. The 
problem was settled during 1955 by realigning the distribution setup. 
Three sales agencies under separate management, and one joint 
export agency were organized. The export agency was to be exempt 
from control by the High Authority since it would have no functions 
which would be likely to restrict competition within the common 
market. Each of the three internal sales agencies and the export 
agency would be free to fix their respective prices. 

The annual report of 1957 tells of a controversy in a reference to 
a judgment by the Court (March 20, 1957). The three Ruhr coal 
selling agencies adopted new rules, including a condition that direct- 
buying wholesalers would have to purchase a certain minimum quan- 
tity of coal in order to get the benefit of certain wholesale prices. 
One of the agencies made an additional rule which required such 
wholesalers to buy a much larger amount, part of which, however, 
could be bought from one of the other agencies. The High Authority 
objected to this rule raising the amount because it would jeopardize 
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dissociation of the three agencies and, further, would favor Ruhr 
producers over others. The action of the High Authority was upheld. 
In the next report of April 1958, the text again mentions the problem 
of the Ruhr coal (Section 96). At the end of September 1957, the 
three Ruhr coal selling agencies, hopefully split up into “independent” 
units, simultaneously raised prices in an identical manner. ‘The High 
Authority, in words reminiscent of US Antitrust decisions, says, “It 
eems clear that the three managements have drawn up the schedule 
incommon...”. Yet, since the High Authority views distribution as 
a primary function and suppression of associations which have mo- 
nopoly power only secondarily, it immediately retreated from the clear 
implication of the simultaneous rise in prices, saying, “In view of the 
tightness of the market at the time, it was considered that management 
may have genuinely felt they were not restricting the normal play 
of competition by acting in concert.” It would seem to this writer that 
this is a clear non sequitur. The High Authority, however, did have 
some misgivings about three allegedly independent organizations draw- 
ing up delivery schedules and raising prices simultaneously and iden- 
tically in a tight market. It required, to prevent a recurrence, that 
the three organizations would have to give four weeks’ prior notice to 
the High Authority in the future, before making changes of delivery 
conditions; and further to permit the High Authority to examine the 
internal management of the three coal selling agencies to determine 
if any collusion is present. This lenient attitude of doing nothing 
against the alleged combination prohibited by Article 65 of the ECSC, 
did not have the desired corrective effect. The seventh annual report 
of February 1, 1959, regretfully reports that the three Ruhr coal selling 
agencies were not doing the job assigned to them in that decisions 
were still taken in concert. At this point, one might expect that the 
full weight of the Authority would be brought to bear upon the selling 
agencies. But no. In order to provide for an “orderly transition” 
a one year extension on the previous basis was given to the organiza- 
tions. The next, eighth general report of 1960, sheds some light on this 
slow and tolerant attitude of the High Authority. In the introduction 
to Chapter V of the report, the High Authority deplores price rigidity 
“as a result of habits acquired in other days and circumstances . . . 
The High Authority also deplores the unsatisfactory condition it is 
being placed in with respect to its cartel policy and feels that the 
results which it had hoped for have not been obtained. It considers 
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the vicious circle of government pressure for stability, provided by 
cartels, which help governments who then help cartels; and that if one 
country has these cartels the others need them as well. Unless the 
circle of government—stabilitv—cartels—government support, is not 
broken somewhere, a true common market cannot be achieved. In 
this report, however, four years after having established the three sales 
organizations for the Ruhr coal and tolerantly looking on while the 
operation reverted back to what it was “in other days and circum- 
stances, the High Authority acted. One of the three groups was to 
be broken up and transformed into an association of direct buving 
wholesalers not having any more producers as members (Section 95 
During 1960, the High Authority issued decision 16/60, in which 
joint proceedings and dealings by the various wholesalers were denied. 
The High Authority carefully considered the argument of the dealers. 
[he dealers had submitted that other forms of energy, principally 
oil, but also non-ECSC coal imported from abroad, had such a 
competitive effect that they are unable to price coal unreasonably 
high, or even set their own pricing policy; that competition among 
the dealers would only undermine an already weak price structure; 
and that both producers, consumers and workers in the mines would 
be helped if the price of coal were “stabilized”. The High Authority, 
however, rejected these arguments, citing the fact that imported coal 
amounted to only 6% of the consumption in the relevant area; that 
the dealers had about 50% of the total market in Germany, their 
principal area of activity; that therefore the applicants would be able 
to themselves control the substantial share of the consumption, not 
only in the relevant area but also within all of the Common Market 
territory; and that therefore joint agreements must be refused ap- 
proval, citing Article 65 (2) (c) of the ECSC Treatv. The High 
\uthority however was quite willing to give guidance to dealers and 
itself proposed rules to be used by all sellers, regarding discounts, 
who should be recognized as a legitimate wholesaler, etc. (Decision 
3/61, February 1961). A detailed reading of the provisions estab- 
lished by the High Authority shows that the conditions imposed are 
much more easily met by new or smaller dealers than those proposed 
by the sales agencies, thus determining minimum, non-discriminatory 
standards, providing for competition under reasonable uniform rules. 
The matter of the Ruhr coal dealers is not closed by any means 
and succeeding years will probably bring further reports of conflict 
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between them and the High Authoritv—a conflict brought about by 
the High Authority's insistence upon competition in the face of a 
long history of monopoly now threatened by ever-increasing competi- 
tion from other sources of energy which may take its toll among the 
marginal members of the industry, with the consequent clamor for 
‘rationalization’. 

It, thus, appears that the actions taken by the High Authority 
when faced with a cartel situation will be, first of all, remedial and 
educational. Only if this fails will the High Authority take further 
steps to rectify the situation; and those steps will be taken very slowly 
and, as appears from the wording, reluctantly. The High Authority 
has also been trving for vears to decentralize the French Government 
sponsored coal import agency ATIC (see 3rd report, April 1955, 
then annually to date), but achieved only a liberalization of internal 
rules, eliminating a numerus clausus and discriminating provisions 

4th report, April 1956, Art. 136). In 1958, its patience wearing thin, 
the High Authority issued a “cease and desist” order—spread out 
over 2 years. ‘The case was taken to the court where, with the consent 
of the parties, it is to this writing held in suspension, since the parties 
are still negotiating. Thus, where Government monopolies are in- 
volved, the High Authoritv has to move cautiously and it may well be 
several years before the objectives of the Coal and Steel Treaty in 
this field are approached. 

It is interesting to note though that the High Authority mav be 
tougher than a national Cartel Board. As reported in the First Report 

art. 99; and see supra), a German association for the import, and 

also allocation of steel scrap was to be wound up. In contrast the 
Austrian Oberlandesgericht affirmed a decision by the Austrian Cartel 
Board (on appeal by the Government) that a similar scrap import 
and allocation association did not fall under the jurisdiction of the 
\ustrian Cartel law (somewhat parallel to Arts. 65-66 of the ECSC 
Treaty); and that therefore such Association did not come under the 
registration provisions of the law; and that the decision by the Cartel 
Board declining to take even the mild step of registering an agreement 
was correct (4 WuW 430). 

The eighth general report of January 1960 includes a long dis- 
cussion regarding what to do about sources of energy other than coal. 
In Chapter VI, the solution is proposed that inefficient producers 
get out of the business, viable units be rationalized, and reorganization 
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of the coal mining industry facilitated. It may be questioned whether 
this would not lead to new High Authority—directed and organized 
cartels. Section 94 of the 1960 report is an illustration of permission 
given to establish a joint selling agency for Saar and Lorraine coal. 
It is intended that benefits are to be achieved by better selling and 
more competition with coal from other than ECSC sources in Switzer- 
land and Austria as well as with oil. In other words, higher prices for 
the non-ECSC consumer insofar as oil and non-ECSC coal competi- 
tion permits. 

In proceeding under Article 65 of the ECSC Treaty, the High 
Authority applies treaty law and not national law. This may best 
be illustrated with respect to Germany. It is now entirely in accord 
with the German law against restraints of competition. Section 101 

3). Previously the Court of the ECSC had come to the same con- 
clusion. In the case 1-58, Friedrich Stork et Cie, where the Company 
asserted the lawfulness of its conduct under national law, the Court 
held that: 


1) In a proceeding under Article 65 of the ECSC Treaty, the 
High Authority must apply ECSC law and not national law; 

2) The High Authority may examine all agreements which fall 
under Section 65 and make judgments if they come under the treaty; 


and 


3) Although agreements may be in order under national law, 
they might still contravene the ECSC Treaty. 


The Lligh Authority had previously limited the scope of its review 
by proclaiming in the fourth report of April 1956 (Section 138) that 
a cartel arrangement set up by a producer not belonging to the com- 
munity, by way of patents, does not fall under the treaty, and that, 
therefore, the enterprises affected within the ECSC do not need au- 
thority for a waiver of the application of Article 65. Further, that 
exclusive licenses granted under patents with territorial restrictions 
are agreements which are concerned only with the normal operation 
of the patent laws and are not a restraint on competition. This view 
was recently affirmed by the High Authority in a reply to an inquiry 
(No. 119, February 1, 1961) by Monsieur Armengaud, a Patent 
Attorney of Paris. The High Authority reserved, however, its right to 


nN 
on 
on 
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judge individual cases, and declined to give categorical answers to 
theoretical questions. 

As we shall see, this opinion is not only in direct conflict with the 
German law against restraints on competition but, as is well known, 
is also in conflict with the opinion of the Antitrust Division of the 
United States Department of Justice in this matter. It seems to this 
writer that this holding by the High Authority unnecessarily restricts 
its scope and permits the easy expansion of cartels under the guise 
of patents or knowhow licenses which may be granted by a patent- 
holding company, which could be incorporated in Switzerland and 
have assigned to it patents from inventions originating in the ECSC 
countries. It appears that substantially the same issue as that which 
the High Authority condones has long ago been condemned in the 
United States. See, for example, the GE Lamp case (80 F. Supp. 989, 
S. D. N. Y. 1948 and 82 F. Supp. 753, D. N. J. 1949), the 
National Lead case (63 F. Supp. 513, aff'd 332 U. S. 319, 67 S. Ct. 
1634, 91 L. Ed. 2077 (1947), the Timken Roller Bearing case (83 
F. Supp. 284, aff'd 341 U. S. 593, 71 S. Ct. 971, 95 L. Ed. 1199 
1951), the JC]-DuPont case (100 F. Supp. 504, S. D. N. Y. 1951, 
and 105 F. Supp. 215, S. D. N. Y. 1952). 

It thus appears that in actual operation Arts. 65 and 66 of the 
ECSC Treaty, as interpreted by the High Authority have less bite 
than their mere wording seems to indicate, and that the High 
Authority will apply a rule of reason based on the French concept 
which is set out in Volume II, Arts. 158 and 160 of the “Précis 
Dalloz, Droit Commercial’, which says “ . . . industrial and commer- 
cial combinations are prosecuted (pursued), within the policy of a 
directed economy, only if they are injurious or detrimental (‘“‘nuisi- 
bles”), that is to say if they have as their object, or as the possible 
result, to hinder the open exercise of competition . . . or make any 
obstacle to the lowering of prices or if they favor a rise in prices’. 
It seems unfortunate for the consumer that the High Authority either 
does not wish, or does not have the facilities to make the determina- 
tion regarding lowering of prices absent the industrial or commercial 
understandings. The interpretation given this section in France that 
only pricing which would shock the conscience of the judge can be 
considered harmful seems to prevail with the High Authority and a 
“reasonably” high price is not considered justification for dissolving 
any understandings among industrial groups. 
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Whether this philosophy in the coal area will stand up under the 
influence of continuing technology is open to question. The statement 
by Judge Wyzanski in United States v. United Shoe Machinery Corp. 

110 F. Supp. 295, D. Mass. 1953), that “Not high profits but the 
quiet life is the chief reward of monopoly power” seems to be ap- 
propriate to conditions in the coal industry. Whether the easy life 
will make this industry unfit to fight a competitive battle with other 
sources of energy will have to be seen. The remark by Judge L. Hand 
in United States v. Aluminum Co. of America (148 F. 2d 416, 427, 
C. A. 2nd 1945), is also apposite: ““Many people believe that posses- 
sion of unchallenged economic power deadens initiative, discourages 
thrift and depresses energy; that immunity from competition is a 
narcotic, and rivalry is a stimulant to industrial progress; that the 
spur of constant stress is necessary to counteract an inevitable disposi- 
tion to let well enough alone.” 

Some enterprises rose to the competitive challenge of other fuels by 
mergers. The eighth general report of January 1960 already lists a 
substantial number of combinations between coal and oil companies. 
In Art. 98, referring to concentration, the High Authority for ex- 
ample approves a merger of Deutsche Erdoel AG and the Rhein- 
preussen AG fuer Bergbau und Chemie. This merger combines a 
purely oil and petro-chemical organization with a soft and hard coal 
mining and carbon-chemical organization to provide an integrated 
fuel energy and chemical line. There were other such mergers and 
it appears that the trend is increasing. 

The matter of the Ruhr coal sales organization illustrates several 
points of interest to the lawver. It shows that the High Authority 
ipplies—without challenge—the law established by the ECSC ‘Treaty 
in pure intrastate commerce, that is, Commerce only within Germany. 
This, of course, is now accepted by the exclusion provisions of Article 
101.3 of the German law against restraints of competition. It must 
be remembered, however, that the German national law did not gO 
into effect until 6 vears after the ECSC Treaty so that there was a 
clear case of non-statutory intrastate operation of the treaty. The 
Ruhr coal sales matter also illustrates the practice which the High 
Authority follows, namely, that it will go easy in its antimonopoly 
policy and only when its patience with violations is strained to the 
utmost will it begin to look to enforcement provisions of the treaty; 


and even then only with much delay, accommodating the “habits 
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acquired in other days and circumstances.” This is also in accord 
with Art. 5 of the Treaty, which enjoins the Community to take 
direct action only when circumstances make it absolutely necessary. 
Since Art. 3 (d) calls for promotion of a policy of rational develop 
ment of resources, it appears that the actions of the High Authority, 
taken in the field of competition, are in accord with the policy set 


for the Community by the Treaty. 


III. YVhe EEC Provisions and Their Interpretation 


The High Authority of the Coal and Steel Community interprets 
the antimonopoly provisions rather liberally in favor of the provisions 
of European practice and somewhat along the line of prior French 
interpretation. Arts. 85 to 89 of the European Economic Community 
‘Treaty will now be considered. ‘This treaty provides that in the initial 
period it is to be self-executing, and that three vears after the signing 
of the treaty the Commission established by, and acting as executive 
of the Community, is to propose rules and regulations to carry out 
the provisions of the treaty in ihe field of monopoly and cartel matters. 


cal author- 


During this initial period, which may be extended, the | 
ities of all the member countries are to proceed in accordance with 
the treaty provisions and the provisions of their municipal law. Only 
Germany of all the EEC countries has a strong internal antitrust law. 
The French law, as we have seen (and as also will be discussed in 
further detail below }, is based primarily on price control regulations; 
Dutch law likewise is loose, and Belgium just enacted one in 1960; 
and Luxemburg and Italy have none at all. While the treaty is 
self-executing where local provisions in this field are present, or where 
local legislation so provides (for example Italy), some executive action 
appears to be necessary in Belgium and Netherlands, as well as in 
Luxemburg. ‘The Dutch antimonopoly provisions proceed on the basis 
of a registration system, with registration being refused to such agree- 
ments which result in discrimination, or a “bad” cartel. 

The EEC Treaty provisions are effective (not internally and wholly 
intra-nationally as well as internationally as in the Coal and Steel 
Treaty) only insofar as trade between the member nations of the 
Community is affected. Thus, while the Coal and Steel Treaty 
affects an industry wherever located (e.g. the coal of the Ruhr—wholly 
in Germany; or coal trade by ATIC, whollv in France), the EEC 

} 


Treaty applies to trade between the member nations only. The EEC 
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Treaty provisions relating to monopolies are, therefore, not applicable 
to purely internal monopolies which have no effect on the trade of 
the member countries with other EEC nations. Thus, export cartels 
affecting non-EEC countries are excluded from the EEC laws; so 
would be internal cartels, provided that they did not restrict export 
trade of enterprises located in other EEC countries. The German 
position has been well explained in a legal opinion by the Institute 
for Foreign and International Commercial Law in Frankfurt and 
published as “Das Verhaeltnis des Deutschen Kartellrechtes zu den 
kartellrechtlichen Vorschriften des Vertrages ueber die Gruendung 
der Europaeischen Wirtschaftsgemeinschaft” published by Vittorio 
Klostermann, Frankfurt am Main, 1958. Apparently there is some 
diversity of legal opinion in Germany as to whether in proceedings 
before the Cartel Board, against alleged cartels, the German Cartel 
Board is to apply Art. 85, et seq., of the EEC Treaty or apply the 
German code exclusively. The weight of opinion appears to be in 
favor of the Germian Cartel Board applying the German code, and 
making a finding under the provisions of the EEC Treaty as well, 
since Germany is bound by treaty to enforce the EEC provisions 
until the EEC Commission takes over. Very little material is avail- 
able showing how the German Cartel Board actually proceeds in 
this task. From commentaries it appears that the German Cartel 
Board would first look to the German regulations; and only then 
consider if the activities, when carried out within all the EEC coun- 
tries, are also in violation of the EEC provisions. Some commentators 
urge the German Cartel Board to make a positive finding in all 
instances that certain conduct is in accord with the EEC provisions 
whenever the Board is asked to make a determination of compliance 
with German national law. The reason why the German Board is 
urged to do so is based primarily on the desirability of certainty of 
legal position (Rechtssicherheit). Such a finding, it is contended, is 
permitted by the EEC Treaty, certainly now when the Commission 
has not yet promulgated its own rules. It provides for economy of 
effort, only one showing before one board and only one hearing, and 
permits expansion of business throughout the Common Market Coun- 
tries, under the same conditions as the local business, without further 
bureaucratic interference. 

In France, where the concept of the “good” cartel is quite clearly 
spelled out, there may be very little that the Minister of Economic 
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Affairs will do which would carry out the stricter provisions of the 
EEC Treaty. It appears that both the French “Commission Tech- 
nique des Ententes” and the German (Kartellbehoerde) Cartel 
Boards have enough statutory basis available, both in their national 
legislation and in the EEC Treaty, to permit arrangements which 
are authorized by the provisions of Art. 85 (3) to continue. The 
published aims of the European Community Commission in this field 
coincide with the liberal interpretation of the Coal and Steel High 
Authority. 

The first report of the Commission states (Art. 78) that the aim 
of the treaty is to stimulate competition by suppressing obstacles, and 
that the object is to obtain a fair and healthy system of competition. 
Art. 80 immediately retreats from a possible inference that any action 
needs to be taken to accomplish this objective because it declares 
“that existing economic conditions” be taken into consideration. The 
third report of the Commission in Section III, Art. 134, restates that 
the policy of competition must be planned in close liaison with the 
other activities to obtain the general objective. Part of this close 
liaison is expressed in Art. 138 of the Report, where the Commission 
relates that it has helped in the draft for national legislation in Bel- 
gium, has expressed its views on a bill before the Italian parliament, 
and that it is helping Luxemburg draft proposals and is ready to make 
suggestions. In order to clarify some slightly ambiguous language of 
the treaty and to break away from the “intrastate” concept of the 
Coal and Steel Treaty, the Commission states in Section 140 that the 
definition “within” the Common Market is a geographical one (all 
the Common Market Countries) and not one relating to time. 

Some results in the anti-monopoly field were aciieved by the 
cooperation of the Commission and Governments on an informal basis. 
In Art. 143 the Commission reports that exclusive dealing agreements 
in one, unnamed country were disbanded due to intervention by the 
Commission and the local government. In Art. 176 the closer inter- 
national cooperation, which is the result of the industrial reaction 
to the Common Market and has the tendency to create closer relations, 
was in part praised for increasing trade and in part blamed for increas- 
ing possible restrictions on competition. 

The Commission has recently engaged in efforts to come up with 
rules under Art. 85, et seq. A report in the New York Times of 
November 14, 1960 by Edwin L. Dale, Jr. states that the Executive 
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Commission of the Common Market had drafted proposals. This 
report, which implied that the draft may soon be law, may have been 
somewhat overoptimistic as later events showed. Only a few days 
later, on November 17, 1960 the Commission held a conference in 
Brussels, where the decision was taken not to act on the draft, because 
no agreement could be secured within the Commission and _ the 
Social Committee had not yet had an opportunity to study the draft 
as reported in the German “Handelsblatt™, November 18, 1960 

lhe purpose of the rules proposed by the Commission is threefold: 
to provide for uniform applicability of the provisions throughout the 
Common Market; to provide for clarity and certainty of the rules; 
and to provide guide lines for an effective anti-cartel policy. 

Che draft rules confirm the prohibition against contracts, agree- 
ments, and understandings which are intended to stifle competition. 
It appears thus that the effect of condemning such action is to brand 
them as “per se” violations of Art. 85 (1) without more. The draft 
rules provide, however, that those agreements and cartels already in 
existence, which are registered with the Commission, and for which 
exemption is applied for, may continue until the Commission finds 
to the contrary or, within six months, issues an interlocutory prohibi- 
tion. Registration of agreements gives the Commission an opportunity 
to judge those agreements which are most apt to have an effect on 
the operation of the Common Market. 

The draft rules further contain provisions relating to the power 
to obtain information; sanctions and penalties for failure to supply 
such information or for being truthful; procedures to be used, and 
safeguards for the industry concerned. Several provisions are related 
to cooperation of the Commission with the various national authorities. 
The national authorities are to be kept informed and have the right 
to intervene in proceedings. Further, until the Commission acts, juris- 
fiction of the national authority is expressly provided for. The Com- 
mission is to publish its findings, whether they be of violations of 
Arts. 85 or 86, or inapplicability of the ECSC Treaty provisions. It 
may be observed that there are substantial differences in local anti- 
cartel laws of the nations forming the Common Market, some have 
a regularly constituted national authority, others have skeleton national 
authorities, and others, for example, Italy and Luxemburg, have 
none at all at this time. When the divergence between countries in 
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economic philosophy, difference in approach, and history is consid- 
ered, it mav be doubted that any uniform rules, no matter how 
conscientiously applied, will bring uniformity in competition to the 
Common Market countries. On the contrary, uniform rules neces 
sarily reflecting compromises of national views, may have unfortunat 
results and may prove difficult to administer. As some wags have 
put it—the best French laws become dangerous when applied by 
Germans. 

The draft rules were in general approved bv the Social Committec 
Document CES-45/61/ March 28, 1961): thev are not in effect, 
however, and were most recently referred to the group of economics 
f the European Assembly (Parliament) for further studs 

Industry, which has been used to cartels, apparently was stunned 
by a possible issue of regulations which might find enforcement 
through a supranational agency and court, where local influence 
might not prevail. A report in the German “Industriekurier” of No- 
vember 19, 1960, entitled ‘“‘Does Brussels Need a Cartel Board Bu 
reaucracy?”’ is critical of any attempt at supranational regulation of 
free enterprise. The newspaper considers the regulation under the 
German laws against restraints of competition to be bad enough for 
industry, the escape clauses provided both by the German law and 
the EEC Treaty too limited, and the provisions for fines for violation 
of orders as pure usurpation of power. The possibility of appeals and 
that the judgment of the Commission may be proper is not even 
raised. 

On March 12, 1961, Mr. Dale of the New York Times reported 
that “achieving a common policy in the Common Market for doing 
away with trusts would be difficult, if not impossible”. This difficulty 
is laid in part to the two-part approach of European Antitrust law 
concepts, the prohibition against collusion by competitors, and abuse 
of a strong market position. While there is a good deal of overt agree- 
ment with these aims, there is disagreement on specific rules to 
prevent collusion, and abuse; and further and more basically, whether 
there should be any sanctions in case of collusion if not simultaneously 
monopoly positions are also attacked. The report comes to the dis- 
couraging conclusion that apparently European business is choosing 
a “semi-cartel” route in meeting import competition from other com- 
mon market countries; and that effective legal means to foster com- 


petition under the treaty will be long delaved. 
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It thus appears from the point of view of a legal advisor to 
business about to engage in a European enterprise in one of the 
Common Market Countries, that the provisions of the Treaty of 
Rome should be considered as setting forth desirable guidelines for 
commercial conduct; that they may now be referred to in France, 
Germany, Holland and Belgium by the local government, or special 
administrative machinery, and possibly in all the other EEC coun- 
tries in the near future; but also, that they are not strictly applied; 
that ‘“treasonable” cartels and those which can make some showing 
that they are “good” or have a licit purpose and result, will probably 
be approved and permitted to operate with subsequent onerous super- 
vision being highly unlikely. Existing agreements, unless they are 
in flagrant violation, not only of the provisions of Article 85, but 
also of the purposes and objectives of the Common Market, will 
probably be permitted to continue, possibly on a modified and lib- 
eralized basis which eliminates discrimination. 

The third report of the EEC Commission made one interesting 
comment in Section 181, and that is that the Common Market revived 
interest in patent and trademark applications throughout the terri- 
tory of the countries. Since both patents and trademarks represent 
rights granted by statutes of the various jurisdictions and are inherently 
limited to specific jurisdictions, exclusively dealing with specific terri- 
tory, geographical division of markets can be achieved by the use of 
these laws, particularly if combined with trade secrets. The codes 
of most European countries contain detailed provisions against dis- 
closure of trade secrets, some (e.g. the Italian and German) going 
beyond civil liability and imposing penal sanctions. Trade secrets, 
not having readily ascertainable scope, can cover a multitude of 
restraints, as U.S. antitrust experience has shown (see, for example, 
U.S. v. General Electric Co., Lamp case, 80 F. Supp. 989, D. N. J. 
1948). Test cases in this field are absent in the Common Market 
Countries and it may take years before a determination of applica- 


bility is made in each of the separate jurisdictions. 


IV. National Legislation 


The most important industrial countries, France and Germany, 
as well as Belgium and Holland, have national laws against restraints 
on competition. The German one is characteristic of the German 
code; specific, detailed, exhaustive, and with many directions to an 
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enforcing bureaucracy. The French laws are characteristic of the 
Civil Code: general provisions giving loose directions, declaring prin- 
ciples to be applied. The Dutch provisions give the administrative 
board much leeway in their individual determinations. The Belgium 
provisions are primarily directed against abuse of economic power. 
The German law on Restraints Against Competition, effective 
January 1, 1958 (BGBI. I, page 1081, 1957) has a total of 109 pro- 
visions. The more important ones are those of the initial Articles. 
Art. 1 prohibits cartels and agreements by enterprises restraining com- 
petition. The most important provisions for the German industry, 
however, are in Arts. 2 to 8 which list many permissible exceptions, 
which can be obtained upon registering the agreements. These can be 
rather broad or narrow, depending upon administrative decision by the 
Cartel Board in its finding of fact in the light of statutory provisions. 
Experience has shown that the appellate tribunals are more liberal 
in granting exceptions than the original Hearing Boards or Offices, 
and that agreements which the Hearing Boards considered unregis- 
terable as prohibited by the law against restraints of competition, 
were deemed appropriate for permissive registration under the pub- 
licity and registration provisions of the German law. Even those 
agreements which are not permitted registration are not null and 
void. They are merely ineffective (unwirksam). This has been inter- 
preted that the parties to such agreements are bound until the Cartel 
Board decides otherwise and then continue to be bound until appeals 
finally decide beyond remedy of further appeal. Even then they are 
merely unenforceable and may continue as “gentlemen's agreements’. 
If the parties apply to receive exemptions, such agreements are in 
force until the exemption is finally denied beyond remedy of further 
appeal. This may take a very long time, because the Cartel Authorit, 
not only has to consider the views of the parties, but may be forced 
to consider the views of all the industry (““Commentary” by Mueller- 
Henneberg-Schwartz, page 189, Carl Heymann’s Verlag, 1958). Fur- 
thermore, such agreements, which may be “ineffective” under Art. 1 
of the German law, are not automatically so, but only if the Cartel 
Authority objects within three months, and then the Cartel Authority 
must make a finding that misuse of economic power and fair dealing 
exists, or a violation of an international treaty (such as the Treaty of 
Rome) would result (Art. 2 (3)). Thus German national law re- 
quires that a German board interpret the prohibiting provisions of 
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the EEC treaty, as well as the exemption provisions, a state of affairs 
which German industry certainly prefers to that where such determina- 
tions are made by a supranational agency. 

Che exceptions to the prohibition of Article I relate to agreements 
on standards and conditions (Art. 2); discounts (Art. 3): “crises” 
in an industrv (defined as “decrease in demand’ Art. 4) ; rationali- 
zation (Art. 5); export (Art. 6); import (Art. 7); and generally, 
if in the opinion of the Ministry of Economics, restriction of competi- 
tion is in the public interest, or a general economic crisis is threat- 
ened (Art. 8). A most important exception is the “cartel” (born) of 
crisis, the “KrisenKartell” (Arts. 4 and 8). This relates to price 
irangements between organizations to prevent destructive competi- 
tion and needless price wars in times when supply exceeds demand. 
Unless there is a shortage of goods, there is usually some excess 
supply capacity and it seems that under this escape clause alone, 
almost any price fixing arrangement cannot only be justified, but on 
the contrary officially sanctioned by the government--merelv at the 
price of registration in the Cartel Register. 

There are other escapes from price fixing prohibitions when trade- 
mark protection, patents or items subject to know-how are involved 

Arts. 16,17, 20,21). Thus, “Fair Trade” pricing is possible. (With 
this legal protection, it is no wonder that German cameras can be 
bought cheaper in New York discount houses than they can be bought 


tax free at German international airports, where the Fair Trade price 


laws apply, although the excise tax laws may not. The German Fat 
Trade law (Art. 16) applies only if the goods are in price competi- 
tion with goods of the same kind, a detail provision apparently taken 


from the U.S. Clavton Act. 

Unilateral restraints on competition are prohibited, as are dis- 
criminatory practices to exclude certain dealers or persons from 
memberships in trade associations, but only if such exclusion results 
in unjustifiable discrimination and in an undue disadvantage in the 
competitive life of the affected enterprise (Art. 27). If an enterprise 
acquires market control (defined as a share of 20°: or more of the 
relevant market) due to a merger or concentration, then, notice of 
such merger must be given to the Cartel Authority. There is no pro- 
hibition against such mergers, merely a requirement for publicity, 
since the consequences are a hearing to discuss the situation, with 


no penalties! Art. 24). If, however, the share of the market falls 
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to an organization to a very substantial extent, the Cartel Authority 
may intervene by requesting the participants not to misuse their 
market position and may, eventually, even prohibit such misuse. It 
remains to be seen what, if any, teeth this provision of the law ( Art. 
22) has. At present, it does not appear that the literature goes beyond 
learned speculations. 

The remaining merger provisions of the German Cartel Law, Art. 
t+ to the end, relate to procedure, appeals and clear exemptions, such 
as the match monopoly, liquor, labor agreements, coal and steel prod- 
ucts, insofar as thev are covered by the ECSC Treaty, federal railway 
and mail services, shipping, airlines, agricultural and forestry products 
and the like. The Cartel Authority is directed to cooperate with 
public supervisory authorities relating to banking, insurance, public 
utilities and the lke. 

It is thus seen that as far as German national legislation is con- 
erned, the law against restriction of competition provides a weapon 
against flagrant abuses due to horizontal discrimination, and against 
private agreements by publicity by way of registration of such agree- 
ments. A bureaucratic machinery is established to supervise com- 
mercial activity to insure that competition proceeds in an orderly 
manner, orderly from the point of view of those most apt to gain 
the ear of the Cartel Board. It further appears that the provisions 
of the German Cartel Law are not in conflict with the provisions 
of the ECSC Treaty (this one is especially exempted, see Art. 101 
and are not in conflict with the EEC Treaty, but rather comple- 
Germany is concerned, supervision 


mentary to both. Thus, as far as 
of competition is afforded to purely intranational transactions (by the 
Cartel Board or the ECSC: High Authority ) and to transactions affect- 
ing the common market countries {bv the Cartel Board acting under 
the Treaty of Rome provisions), but there are no provisions controlling 
actions within Germany having a purely extraterritorial effect on 
restraints of competition, such as division of export markets overseas. 

The other major country which has, at present, provisions against 
restraint of competition is France. Historically, the penal code, Art. 
+19, has been interpreted to give third parties a course of action in 
cases of manipulation of prices by fraud or concerted maneuvers. 


It was little used, however. After World War II, and as an amend- 
relating to 


>» 
’ 


ment to price control legislation, Ordinance 45-148 


illicit pricing practices was enacted June 30, 1945. It was much 
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amended. It included in Art. 36 an enumeration of unlawful acts. 
These form the basis of the antitrust laws in France today. In 1953 
decrees were passed (53-611, and 704) for economic and physical 
rehabilitation including provisions against restraints of competition. 
The whole decree was held unconstitutional by the Conseil d’ftat in 
1958, since penal sanctions for infraction of the decree were held to 
be in excess of the power granted (Rec. Cons. d’Etat, No. 358, of 
1958). The law was re-enacted with different penal provisions, and 
we now have the decree of June 24, 1958, No. 58-545. A clear 
and extensive annotation to this decree was published in the “Journal 
Officiel” of April 2, 1960, page 3048. 

The French law applies to anyone engaged in commercial activity, 
that is, to traders, industrialists, artisans and all producers. It prohibits 
refusals to satisfy any normal requests by buyers in the ordinary 
course of business or discrimination in sales or discriminatory price 
rises not justified by corresponding increases in services or resale price 
possibilities. It also prohibits minimum prices in the sale of products 
or services or concerted action of whatever nature or form. Ex- 
cluded, however, are those products or services with respect to which 
the Minister of Economic Affairs or the Minister of Commerce grants 
an exemption. Such exemptions are to be limited in time and may be 
given in order to introduce new products or services due to exclusivity 
covered by a patent, special quality, performance, advertising, trade- 
marks, etc. The official explanation in connection with the features 
of the decree states that a principal aim is to maintain or to re-estab- 
lish free competition in the stage of distribution, primarily in pricing, 
and to cause the disappearance of uniform prices. The matter of 
obtaining exemption from agreements or contracts setting forth mini- 
mum prices is treated in detail. An application for exemption must 
be made stating a reason. First, since exemptions are contrary to 
the objective of the law, enterprises have to show that they have made 
the necessary efforts to get the products on the market, that the 
consumers will have certain assurances of value, and that the price is 
“just”. Ordinarily, the goods would be patented or licensed under 
patents, or they may be subject to a trademark. 

A second and probably the most important aim of the French 
decree prohibiting commercial practices in restraint of competition, is 
to assure for all the same possibility of supply, in other words, a 
prohibition of discrimination. Thus, title 2 of the decree states that 
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it is an offense to refuse to sell. A necessary element of the offense 
is that the refusal to satisfy a request by a buyer be one which was 
made in the ordinary course of business, and that there be no bad 
faith on the part of the buyer, and no reason in the ordinary course 
of business for the seller not to supply goods. In other words, the 
provision is intended to guard against discrimination between traders 
in the same class. 

Section 3 of the French law regulates exclusive dealing contracts. 
These contracts are not prohibited, but they must be limited to a 
certain territory and in time. Furthermore, they must be exclusive 
both ways, that is, the seller must by contract obligate himself not to 
appoint other distributors in an area if a dealer agrees not to handle 
goods of a competitor. It is noted that this kind of a dealership con- 
tract is the customary one in the automobile trade. The contract 
requirements are spelled out in detail in the comments of the “Journal 
Officiel”. The “Journal Officiel” also gives detailed directions as to 
the steps to be taken to obtain exemption from the provision prohibit- 
ing uniform minimum pricing. No exemption can be obtained, how- 
ever, from the prohibition of discriminatory pricing, unless the retailer 
obtains concessions or the discrimination can be justified by volume, 
assumption of advertising costs, etc. In order to watch over the opera- 
tion of this Act a “Commission Technique des Ententes” is established. 
It has no enforcement function. It can merely recommend to grant 
exemptions or to prohibit certain practices. Its recommendation must 
be forwarded to the Minister of Commerce. The Minister, if a viola- 
tion of the law appears likely to him, must then start a proceeding 
before the court. The Minister has to take into consideration the whole 
economy of the nation. He must, of course, consider the exemptions 
which can be obtained by law. In addition, he can consider exemp- 
tions in order to promote “rationalization and specialization’. Only 
when he considers that there is no advantage to the national economy 
by agreements between organizations, which are condemned by the 
Act, must he proceed. Where improvement in the market structure 
or technological progress is involved, agreements between producers, 
sellers and others are to be authorized. So far it appears that all cases 
have been settled amicably, and there have been no matters brought 
to the court of which this writer is aware. 

The Belgian law is entitled the “Act of May 27, 1960, Regarding 
Protection from Abuse of Economic Power’, and became effective 
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July 1, 1960. Various drafts have been proposed since 1937. The 
Belgian Government became concerned about the actions of certain 
enterprises having monopoly powers within the country. Yet, because 
the country is small and relies to a large extent on small enterprises 
it was felt that it was necessary to provide some protection for these 
businesses by wavy of inter-industry agreements which permit mainte- 
nance of price on the resale level. Nothing was enacted prior to 
World War II. 

At the beginning of 1947 a draft law against abuse of economic 
power was again introduced in the National Assembly. This law 
was often amended and reintroduced. 

The fundamental principle on which the Belgian draft is based 
is that abuses by cartels and monopolies should be prevented, while 
cartels and monopolies as such, however, should be permitted, t 
enable the economy to obtain their benefits; for example, stability. 
The law then should recognize that cartels and monopolies have a 
right to exist, provided they do not operate in a way which will inter- 
fere with the public interest. 

The major provisions of the law were cast in two sections. Article 
| of the draft deals with economic power. This is more a definition 
than a prohibition. Economic power exists, either in a single enter- 
prise or in a group, when such single enterprise or group of enterprises 
acting in concert, has the power, by commercial, agricultural, financial 
or industrial action, to exert an overriding influence on the supply 
of goods or capital, or on the prices or quality of such goods. Art. 2 
of the draft then states that an abuse exists when one or more persons 
who possess such power harm the public interest by practices, which 
interfere or restrict with normal competition, or which hamper cither 
the economic liberty of producers or distributors or of consumers, 
or which prevent or hamper the expansion of production or trade. 
This is quite similar to the French view. The Belgian law leans on 
the French also in other respects. It does not provide for registration 
of agreements which may be considered to lead to cartels, because 
registration and publicity of such agreements is considered useless, on 
the reasoning that the most important of such agreements would 
be unwritten understandings enforced not by courts, but by the 
action of the parties themselves. Thus action, if any, to be taken by 
the State is directed at the results of such cartels, in other words 


to the abuses themselves. A commission is proposed to detect such 
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abuses. This commission, like the French, is to report to the Minister 
of Economic Affairs who then is to act to stop the harmful prac- 
tices by instituting actions in court. The Commission may hear com- 
plaints from injured parties, and if it decides that a case should be 
made against a cartel, may pass its report to a legal council for 
economic affairs. At that time a hearing can be held. Yet, the legal 
council is powerless to take any actions. It can send a full report to 
the Minister of Economic Affairs and make recommendations. The 
minister may get the power to issue cease and desist orders. If the 
ministerial action is not deemed adequate, a royal decree can be 
issued. Refusal to obey royal decrees is punishable by imprisonment 
eight days to | year) or fines (10,000 B. fn. to 1,000,000 B. fn. o1 
$200 to $20,600 

As has been referred to before, the EEC Commission has stated 
its views on the proposed draft on the Belgian Cartel Law. It is not 
known what these views are or in which direction any influence 
was attempted. The Belgian Government has claimed that the provi- 
sions of the draft are not only not in conflict with the EEC Regulations, 
but rather complement them. It may be assumed that the EEC 
Commission has merely tried to be helpful in promoting that kind of 
a legal system which will attain the best results and at the same time 
still provide for some uniformity with other countries within the 
Common Markets. 

Holland had already experimented with laws against restraints on 
competition during the depression. A law was passed on May 24, 
1935 which gave the government the authorization to supervise agree- 
ments between organizations and declare these agreements enforceable 
or non-enforceable. Apparently the law itself changed very little in 
the actual economic structure of the country. The 1935 act was 
superseded by a cartel regulation of 1941 imposed during the occupa- 
tion by Germany. This law, basically, is still in effect with some modi- 
fications. The present 1958 act, amending the 1941 German-imposed 
law, proceeds on the assumption that restrictive practices are not 
detrimental per se, but may need some regulation in order to prevent 
abuse which will harm the public. The Minister of Economic Affairs, 
again, is given the authority to make orders to prohibit practices which 
may be against the public interest. The minister may make orders 
declaring certain agreements not enforceable; but he may also declare 


certain restrictive agreements binding on non-signers, even though this 
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may result in a cartellization of a certain trade, if the national economy 
is thereby aided. Agreements which are to be enforced have to be 
registered. Original evidence is to be heard by a committee on compe- 
tition. A right of appeal is reserved to a court of industrial appeal. 
It seems, therefore, that the Duh iaw precedes somewhat along 
the basis of the British, namely publicity by registration; however, 
the actual substantive part of the law is modelled more on the French 
or Belgian, namely, investigation of practices which are found in the 
agreements as registered and additionally may be detrimental to the 
public. Holland hopes that the publicity given to harmful agreements 
will result in public opinion directed against cartels in such a way 
as to make them desist from actions against the public interest volun- 
tarily. The Government is rather emphatic that it would like to 
abstain from any interference with registered agreements. and if it 
does interfere it will have to take into consideration the total economy. 
They can be declared unenforceable only when they are contrary 
to the overall, general national interest. What this term “general 
national interest’ means is not clear as yet; it appears, however, that 
it means the interest of producers, consumers, as well as the interests 
of small dealers and retailers who may be affected by ruinous price 
wars. Discrimination against certain dealers or price discrimination 
in certain fields would be considered as against the public interest. 
There are no penalties attached to proceeding before the cartel com- 
mission. Penalties would only arise if orders by the government which 
become final beyond remedy of appeal are not followed. Since 
Holland is a country active in international trade, the Dutch law has 
a provision tliat cartels operating outside of Holland, but having 
influence on the Dutch market, may also be subject to the Dutch 
cartel laws. Only the effect on the Netherlands trade itself can be 
the subject of an investigation, and the Minister of Economic Affairs 
may waive any actions against such extraterritorial cartels. 

It is interesting to note that even before the law of 1958 was 
enacted, the Minister of Economic Affairs had on March 15, 1955 
under authority of the original law passed during the German occu- 
pation) suspended a Dutch cartel relating to retail trade in radio 
apparatus. The reason for doing so was that the price of radio 
apparatus in Holland rose substantially under minimum price regu- 
lations imposed by wholesalers and manufacturers. Certain dealers 
were not allowed to deal in radio apparatus, and discrimination 
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between dealers was practiced. The “approved” dealers were pre- 
vented from constructing or assembling radios themselves and were 
required to limit the number of sets which could be sold to any one 
person or his family. But the cartel by itself and the organizations 
of the radio retailers and wholesalers were not prohibited. They 
were merely suspended for a year. 

An investigation of the phonograph record trade did not result 
in any action being taken by the government. Prices were reduced 
voluntarily of from 18 to 25% during the first part of 1954, and the 
matter was dropped. 

It therefore appears that the law which is now in existence in 
Holland, while not perfect, provides for some control over actions by 
organizations which may be considered to have monopoly power. The 
law is directed against misuse of economic power, not against the 
cartels per se. 

Not much is known with respect to legislation in Luxemburg; 
it appears that Luxemburg has price control regulations similar to 
that of France, without, however, the extra provisions which were 
added by France later to provide for regulation of prices which might 
be against the public interest. Whether such regulations as are now 
in effect in Luxemburg can be used to curb monopoly power by judi- 
cial decision will remain to be seen. So long as Luxemburg has a 
stable currency with sufficient foreign exchange to purchase parts from 
all over the world, it would appear that the size of the country would 
preclude any particular monopoly because imports from the remainder 
of the world would stabilize prices at a reasonable level which con- 
sumers would be willing to pay. Luxemburg, by itself, within a 
Common Market area, is hardly in a position to have high cartel 
prices if, only an hour away from any place from the country, the 
consumer can buy at lower than cartel prices. 

Specific anti-monopoly legislation in Italy, historically, is prac- 
tically non-existent. The trademark and patent laws contain some, 
little-used provisions in this field, which, however, do not appear to be 
generally applicable. 

The economy, under Mussolini, was organized into industry 
groups. After World War II, nationalization and interests of the 
State in many industries tended to continue the prewar industry 
group pattern. The question of monopoly power was raised in the 
legislature by left-of-center deputies who are, however, on the horns 
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of a dilemma. On the one hand, monopolies are condemned. On the 
other, nationalization of industry, and governmental supervision and 
participation are fostered, resulting in government monopolies which 
may (and in certain fields, did) become economically so strong and 
important that government administrators managing the industries 
proceeded according to their own ideas, independently from the legis- 
lature, thus establishing monopolies condemned by the very same 
forces which established them. It is interesting to note that an 
extensive literature reference in ““Wirtschaft und Wettbewerb” (5 Wu 
W556, 1955) lists Italian cartels—not anti-cartel legislation! 

On February 24, 1960, a draft antitrust bill was reported to the 
Italian Parliament by the Economic and Labor Council of Italy. 
Contrary to the patterns of antitrust laws in other countries, the draft 
bill does not provide for administrative authority to exempt agreements 
restricting competition when the effect of such agreements “contributes 
to the improvement of production or disiribution of goods, or to the 
promotion of technical or economic progress”, to use the terms of 
Article 85 (3) of the European Economic Community Treaty. Fur- 
ther, the draft law appears to be directed primarily against large 
enterprises. ‘The philosophy of the abuse of economic power, forming 
the basis for the Belgian law is there, but due to the loose definition 
in the draft, the determination of what constitutes a “‘dominant enter- 
prise’ may be interpreted in a discriminatory way. Small and medium 
size businesses are exempted entirely. 

The Italian draft law has another feature not found in national 
laws elsewhere. It provides for fines based on the production of the 
alleged offending enterprise similar to Articles 65 (3) and 66 (6 
of the Coal and Steel Treatvy—which were, to the writers knowledge, 
never levied. In view of a substantial amount of unfavorable com- 
ment on the Italian draft bill, it is quite likely that it will be changed 
before becoming law. 

Although specific national laws differ, the general philosophy is 
essentially the same: Cartels, per se, are not harmful. They may, 
however, possess great cconomic power which, if exercised, may be 
detrimental to the public interest and the national economy. There- 
fore, regulations and laws are established to register (Germany, 
Holland) or supervise (France and Belgium) cartels and associations 
by agreement, and to make such orders, or issue recommendations, 


a; will be in the public interest. 
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Very recently, Great Britain has indicated that it may join the 
Common Market, and therefore a brief summary of the British Re- 
strictive Trade Practice Act of 1956 appears to be in order (4 and 5 
Elizabeth 2, C68). 

The British Act is divided into two parts, Part 1 dealing with 
registration, and Part 2 with judicial review of the unlawfulness of 
conduct which becomes known as a result of registration. Part 2 is 
enforced by the High Court, which is also given jurisdiction to enforce 
orders of the Board of Trade which may be made as a result of regis- 
tration (Part 1). The scope of the act is primarily concerned with 
horizontal agreements between independent business firms. Individual, 
vertical resale price agreements are not only subject to registration, 
but are particularly approved. Registration is required only if two or 
more parties accept restrictions (Sec. (7 2) and 8 (3). This has 
led to the result that price maintenance is enforced against signers 
as well as non-signers of price maintenance agreements. So long as 
there is no horizontal agreement, vertical price maintenance is bind- 
ing. Abandoning horizontal price maintenance agreements and ille- 
gality of boycotts has weakened the effectiveness of vertical price 
maintenance agreements, since pressure from successful sellers on man- 
ufacturers not to enforce retail pric € maintenance agreements proved 
to be more powerful economically than the tendency to maintain high 
prices. 

The act proceeds on the basis of a presumption that certain 
economic practices (listed in Section 6) are harmful, and puts the 
burden on applicants to prove that one of the defenses provided by 
the act (Section 21) is substantial. One of these defenses is the benefit 
of price stability, which has been argued in the first case to reach an 
Appellate Court (in re Yarn Spinner’s Agreement, L.R. 1RP118, 
188-9) (1959), where the Court held that the benefits which price 
stability gives to employees or workers are outweighed by the detri- 
ment to the consuming public. As a result of this case a large number 
of agreements were voluntarily abandoned. The effect of the Act on 
horizontal agreements was almost more than expected. 

The British Act deals with questions of mergers and monopolies in 
a manner somewhat similar to that of the German Laws, in that 
mergers are not subject to the Act but may be investigated by the 
Monopolies Commission established prior to the Restrictive Trade 


Practice Act only if combined firms produced more than one-third 
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of the products in the industry. Monopolies as such may be investi- 
gated by the Monopolies Commission only on reference by the Board 
of Trade. 

The British Act has two specific provisions of interest. One is the 
specific exemption of its applicability to intra-enterprise agreements, 
regardless of corporate form of the enterprise (Section 6) (8) and 

8) (9)), the other that a recommendation by a Trade Association 
is conclusively presumed to be pursuant to an agreement by the mem- 
bers of the Association (Section 6) (7) ). 

The British Act fits into the economic scheme of the Common 
Market. The provisions thereof are compatible with Sections 85 to 89 
of the Treaty of Rome. A national commission is established to super- 
vise the economy and see to it that competition proceeds free from 


collusive or private restraint. 


V. United States Laws, and Their Effects 


We have so far considered the three legal systems relating to 
restraints of competition which are applicable in the Common Market 
countries, namely, the provisions of Arts. 65 and 66 of the European 
Coal and Steel Treaty covering the coal and steel industries wherever 
situated, Art. 85, et seq. of the Treaty of Rome covering transactions 
which would affect trade between the countries, and such national 
legislation as exists or is proposed at present in the countries of the 
Common Market. U. S. enterprises trading in any one of the Common 
Market countries, in addition, have to consider the U. S. antitrust law 
and its extraterritorial effects. A detailed discussion of United States 
antitrust laws and its effect on foreign trade is beyond the scope of 
this paper. It is clear, though, that the U. S. antitrust laws do not 
contain any exemptions for “good” cartels. They do not give depressed 
industry the privilege to combine in a “cartel of crises” to raise prices, 
and while an arrangement similar to the one upheld by the U. S. 
Supreme Court in the Appalachian Coals case (288 U. S. 344, 53 
S. Ct. 471, 77 L. Ed. 825; 1933) would undoubtedly be sanctioned 
in any one of the countries of the Common Market under either the 
Coal and Steel, or the Common Market Treaty provisions, or under 
national law, it is doubtful whether a similar case before the courts 
today in the U. S. would lead to the same decision. It appears that 
the U. S. antitrust policy goes much farther than that of any one of 
the treaties or national laws in effect in the Common Market countries. 


ANTITRUST LAWS IN EUROPEAN ECONOMIC COMMUNITY Y 


Therefore, compliance by U. S. business in its foreign operations 
with U. S. antitrust standards would also insure freedom from conflict 
with any provisions of the European laws against restraints of 
competition. 

The situation may arise where an agreement made between a U. S. 
enterprise and a European organization, for example, in Germany 
or France, requires a routine approval by the European government, 
for example, by its national bank. If the European Cartel Board 
is advised, and some official, who may have little experience with a 
competitive system, proposes to register the agreement under the 
registration provisions pertaining to a “good” cartel (for example, 
under provisions relating to exemption because patented articles are 
involved ), the American enterprise will be in the peculiar position of 
possibly having to defend itself from an attack by U. S. authorities 
that it has engaged in monopolistic practices—as proven by registration 
of the agreement as a permissible cartel! It therefore appears to 
be desirable, from the point of view of the reach of U. S. antitrust 
laws, to contest a determination that an agreement is registerable under 
the exemption provisions of the various European antitrust laws merely 
because of possible repercussions in the U. S. It may be difficult to 
convince such a Board that an agreement need not be registered at 
all, as not containing any restraint and thus beyond the scope of 
any European law against restraints of competition. The European 
official from his point of view contends logically that there is no 
harm in registration. If the agreement is registered, freedom of action 
is assured to the parties anyway, and the registration may even imply 
an official blessing of the conduct. This attitude, coupled with the very 
human wish to enlarge the scope of one’s jurisdiction, is difficult 
to counteract. It is also difficult to convince close European 
contracting partners that routine registration of such agreements 
should be avoided, not because of any interference with the contractual 
obligations by the European government, but rather because of pos- 
sible unwarranted inferences against the American enterprise which 
it may be bothersome to disprove. Apart from this matter, which is 
a U. S. legal problem, there does not appear to be any reason why 
conduct in full compliance with American antitrust laws would not 
automatically comply with foreign antitrust laws. 

The drive for more competition, fostered by the U. S. in connec- 
tion with the Marshall Plan, changed economic thinking in Europe. 
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Policies directed to increase of competition, as differentiated from 
strict protectionism, gained a foothold. The European Coal and Steel 
Treaty, in its Arts. 65 and 66, was the first supranational legislation 
in Europe containing antitrust provisions. Such legislation was ex- 
panded substantially when an economically strong Germany enacted 
the German law on restraints of competition in 1957. France pro- 
mulgated its code against price fixing and discrimination in 1953, and 
the Treaty of Rome with its Articles 85-89 was signed by all the 
Common Market countries. Enforcement of these laws is still in its 
infancy and primarily directed to end horizontal discrimination. The 
old philosophy that a distinction should be made between “‘good” and 
“bad” cartels will probably continue. Yet, the mere presence of anti- 
monopoly laws and the publicity given to restrictive agreements and 


discrimination will improve competition in Europe as a whole. 
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APPENDIX “A” 


ARTICLE 4 


The following are recognized to be incompatible with the common 
market {or coal and steel, and are, therefore, abolished and prohibited 
within t!.e Community in the manner set forth in this Treaty: 

* * * * * 

(b) n easures or practices discriminating among producers, among 
buyers or among consumers, especially as concerns prices, delivery 
terms and transport rates. as well as measures or practices which 
hamper the buyer in the free choice of his supplier; 


* * * * * 


(d) restrictive practices tending towards the division or the 
exploitation of the market. 


ARTICLE 5 


The Community shall accomplish its mission, under the conditions 
provided for in this Treaty, with limited intervention. 


To this end, the Community shall: 


* * * * * 


—assure the establishment, the maintenance and the observance 
of normal conditions of competition, and take direct action with 
respect to production and the operation of the market only when 


circumstances make it absolutely necessary ; 


—publish the reasons for its action and take the necessary measures 
to ensure observance of the rules set forth in this Treaty. 


The institutions of the Community shall carry out these activities 
with as little administrative machinery as possible and in close co- 
operation with the interested parties. 








278 THE ANTITRUST BULLETIN 


Chapter VI 
\GREEMENTS AND CONCENTRATIONS 


ARTICLE 65 


1. All agreements among enterprises, all decisions of associations 
of enterprises, and all concerted practices, tending, directly or indi- 
rectly, to prevent, restrict or distort the normal operation of competi- 
tion within the common market are hereby forbidden, and in particu- 


lar those tending: 
a) to fix or determine prices; 


b) to restrict or control production, technical development or 


investments; 
c) to allocate markets, products, customers or sources of supply. 


2. However, the High Authority shall authorize agreements to 


specialize in the production of, or to engage in the joint buying or 
selling of specified products, if the High Authority finds: 


a) that such specialization or such joint buying or selling will 
contribute to a substantial improvement in the production or distribut- 


ing of the products in question; and 


b) that the agreement in question is essential to achieve these 
results, and is not more restrictive than is necessary for that purpose; 


and 


c) that it is not capable of giving the interested enterprises the 
power to determine prices, or to control or limit the production or 
selling of a substantial part of the products in question within the 
common market, or of protecting them from effective competition 


by other enterprises within the common market. 


If the High Authority should find that certain agreements are 
strictly analogous in their nature and effects to the above-mentioned 
agreements taking into account the application of this section to dis- 
tributing enterprises, it shall authorize such agreements provided that 
it finds also that they satisfy the same conditions. 

Authorizations may be made subject to specified conditions and 
may be granted for a limited period. In that case the High Authority 
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shall renew authorizations once or several times if it finds that at the 
time of renewal the conditions stated in paragraph (a) to (c) above 
are still fulfilled. 

The High Authority shall revoke or modify an authorization if it 
finds that as a result of a change in circumstances the agreement 
no longer fulfils the conditions set out above, or that the actual 
results of the agreement or its execution are contrary to the conditions 
required for its approval. 

Decisions granting, modifying, refusing or revoking an authoriza- 
tion shall be published together with the reasons therefor; however, 
the restrictions laid down in the second paragraph of Article 47 shall 


not apply to such publication. 


3. The High Authority may obtain, in accordance with the pro- 
visions of Article 47, any information necessary for the application 
of this article, either by a special request addressed to the interested 
parties or by a general regulation defining the nature of the agree- 
ments, decisions or practices which must be communicated to the 


High Authority. 


4. Agreements or decisions prohibited by virtue of Section 1 of the 
present article shall be void and may not be invoked before any court 
of the member States. 

The High Authority shall have exclusive powers, subject to ap- 
peals to the Court, to rule on the conformity of such agreements or 
decisions with the provisions of this article. 

5. The High Authority may impose upon enterprises: 

which have concluded a void agreement; 

which have complied with, enforced or attempted to enforce by 
arbitration, forfeiture, boycott or any other means a void agreement or 
decision or an agreement for which approval has been refused or 
revoked; 

which have obtained an authorization by means of information 
known to be false or misleading; or 

which engage in practices contrary to the provisions of Section 1, 


fines and daily penalty payments not to exceed twice the actual 
turnover on the products which were the subject of the agreement, 
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decision or practice contrary to the provisions of this article; however, 
if the purpose of the agreement is to restrict production, technical 
development or investments, this maximum may be raised to 10 per- 
cent of the annual turnover of the enterprises in question, in the case 
of fines, and 20 percent of the daily turnover in the case of daily 


penalty payments. 


ARTICLE 66 


1. Except as provided in paragraph 3 below, any transaction 
which would have in itself the direct or indirect effect of bringing 
about a concentration, within the territories mentioned in the first 
paragraph of Article 79, involving enterprises of which at least one is 
subject to the application of Article 80, shall be submitted to a prior 
,uthorization of the High Authority. This obligation shall be effective 
whether the transaction in question is carried out by a person or an 
enterprise, or a group of persons or enterprises, whether it concerns 
a single product or different products, whether it is effected by merger, 
acquisition of shares or assets, loan, contract, or any other means of 
control. For the application of the above provisions, the High Au- 
thority will define by a general regulation, drawn up after consulting 


the Council, what constitutes control of an enterprise. 


2. The High Authority shall grant the authorization referred to 
in the preceding paragraph if it finds that the transaction in question 
will not give to the interested persons or enterprises, as concerns the 


products subject to its jurisdiction, the power: 


to determine prices, to control or restrict production or distribu- 
tion, or to prevent the maintenance of effective competition in a sub- 


stantial part of the market for such produc ts; or 


to evade the rules of competition as they result from the execu- 
tion of this Treaty, in particular by establishing an artificially privileged 
position involving a substantial advantage in access to supplies or 


markets. 


In arriving at its decision and acting in accordance with the 
principle of non-discrimination set forth in sub-paragraph (b) of 
Article 4, the High Authority shall take account of the size of enter- 
prises of the same kind existing in the Community, as far as it finds 
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this justified to avoid or correct the disadvantages resulting from an 
inequality in the conditions or competition. 

The High Authority may make such an authorization subject 
to any conditions which it considers appropriate for the purposes of 
this section. 

Before pronouncing upon a transaction concerning enterprises of 
which at least one is not subject to the application of Article 80, the 
High Authority shall ask for the observations of the interested govern- 


ment. 


3. The High Authority shall exempt from the requirement of prior 
authorization those kinds of transactions which because of the size of 
the assets or enterprises with which they are concerned and because of 
the kind of concentration which they bring about, in its opinion 
conform with the conditions required by Section 2. The general regu- 
lation drawn up for this purpose will with the agreement of the 


Council also fix the conditions to which such exemption is to be subject. 


4. Without prejudice to the application of the provisions of 
Article 47 to the enterprises subject to its jurisdiction, the High 
Authority may obtain from physical or legal persons who have ac- 
quired or regrouped or might acquire or regroup the rights or assets 
in question, any information necessary to the application of this article 
concerning operations which might produce the effect mentioned in 
Section 1; it may do this either by a regulation established after con- 
sulting the Council which defines the nature of the operations which 
must be notified, or by a special request addressed to the interested 
parties within the framework of such regulation. 


5. If a concentration should occur, which the High Authority 
finds has been effected in violation of the provisions of Section 1 but 
which nevertheless satisfies the conditions laid down in Section 2, it 
shall make the approval of this concentration subject to the payment, 
by the persons who have acquired or regrouped the rights or assets 
in question, of the fine provided for in the second sub-paragraph of 
Section 6; such fine shall not be less than half of the maximum pro- 
vided for in the said sub-paragraph in any case where it is clear 
that the authorization should have been requested. If this payment 
is not made the High Authority shall apply the measures hereinafter 
provided for concentrations held to be illegal. 
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If a concentration should occur which the High Authority finds 
does not satisfy the general or special conditions to which an author- 
ization under Section 2 would be subject, it shall denounce this con- 
centration as illegal in a reasoned decision; after allowing the inter- 
ested parties to present their observations, the High Authority shall 
order the separation of the enterprises or assets illegally concentrated 
or the cessation of common control, as well as any other action which 
it considers appropriate to re-establish the independent operation of the 
enterprises or assets in question and to restore normal conditions of 
competition. Any person directly interested may lodge an appeal 
against such decisions under the conditions provided for in Article 33. 
Notwithstanding the provisions of that article, the Court shall be 
fully competent to judge whether the operation effected is a concen- 
tration within the meaning of Section 1 of this article and of the 
regulations issued in execution thereof. This appeal shall be suspen- 
sive. It may not be lodged until the measures provided for above 
have been taken, unless the High Authority agrees to the lodging of a 
separate appeal against the decision holding the operation to be illegal. 

The High Authority may at any time, subject to the possible ap- 
plication of the provisions of the third paragraph of Article 39, take or 
cause to be taken such temporary measures as it may consider necessary 
to safeguard the interests of competing enterprises and of third 
parties, and to prevent any action which might impede the execution 
of its decisions. Unless the Court decides otherwise, appeals shall not 
suspend the application of such temporary measures. 

The High Authority will grant the interested parties a reasonable 
period in which to execute its decisions, at the expiration of which 
time it may begin to impose daily penalty payments not to exceed 
one-tenth of one percent of the value of the rights or assets in question. 


Furthermore, if the interested parties fail to fulfil their obligations, 
the High Authority shall itself take steps to execute its decision and 
in particular may: suspend the exercise, in enterprises subject to its 
jurisdiction, of the rights attached to the assets illegally acquired; 
bring about the designation by judicial authorities of a receiver- 
administrator for these assets; organize the forced sale of such assets 
in conditions preserving the legitimate interests of their proprietors; 
annul, with respect to physical or legal persons who have acquired the 
rights or assets in question by the effect of the illegal transaction, 
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the acts, decisions, resolutions, or deliberations of the directing bodies 
of enterprises subject to an irregularly established control. 

The High Authority is also empowered to address to the interested 
member States the recommendations necessary to obtain, within the 
framework of national legislation, the execution of the measures 
provided for in the preceding paragraphs. 

In the exercise of its powers, the High Authority shall take account 
of the rights of third parties which have been acquired in good faith. 


6. The High Authority may impose fines not to exceed: 


3 percent of the value of the assets acquired or regrouped or to 
be acquired or regrouped, against physical or legal persons who have 


violated the obligations provided for in Section 4; 


10 percent of the value of the assets acquired or regrouped, 
against physical or legal persons which have violated the obligations 
provided for in Section 1; after the end of the twelfth month follow- 
ing the transaction, this maximum shall be increased by one-twenty- 
fourth for each month which has elapsed before the High Authority 
recognizes the existence of the violation; 

10 percent of the value of the assets acquired or regrouped or 
to be acquired or regrouped, against physical or legal persons which 
have obtained or attempted to obtain the benefit of the provisions of 
Section 2 by means of false or misleading information; 


—15 percent of the value of the assets acquired or regrouped, 
against enterprises subject to its jurisdiction which have participated 
in or lent themselves to the carrying-out of operations in violation of 


the provisions of this article. 


Persons who are the object of sanctions provided for in the present 
paragraph may appeal before the Court under the conditions provided 
for in Article 36. 


7. As far as may be necessary, the High Authority is empowered 
to address to public or private enterprises which, in law or in fact, 
have or acquire on the market for one of the products subject to its 
jurisdiction a dominant position which protects them from effective 
competition in a substantial part of the common market, any rec- 
ommendations required to prevent the use of such position for pur- 
poses contrary to those of this Treaty. If such recommendations are 
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not carried out satisfactorily within reasonable time, the High Au- 
thority will, by decisions taken after consulting with the interested 
government and under the sanctions provided for in Articles 58, 59 
and 64, fix the prices and conditions of sale to be applied by the 
enterprise in question, or draw up production or delivery programmes 


which it must fulfil. 
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APPENDIX “B” 


ARTICLE 3 
For the purposes set out in the preceding Article, the activities 
of the Community shall include, under the conditions and with the 
timing provided for in this Treaty: 
* * * * * 
(f) the establishment of a system ensuring that competition shall 
not be distorted in the Common Market; 


* * * * * 


RULES GOVERNING COMPETITION 


Section 1 


RuLEs APPLYING TO ENTERPRISES 


ARTICLE 85 


1. The following shall be deemed to be incompatible with the 
Common Market and shall hereby be prohibited: any agreement 
between enterprises, any decisions by associations of enterprises and 
any concerted practices which are likely to affect trade between the 
Member States and which have as their object or result the prevention, 
restriction or distortion of competition within the Common Market, 
in particular those consisting in: 

(a) the direct or indirect fixing of purchase or selling prices or 
of any other trading conditions; 

(6) the limitation or control of production, markets, technical 
development or investment; 

(c) market-sharing or the sharing of sources of supply; 


(d) the application to parties to transactions of unequal terms 
in respect of equivalent supplies, thereby placing them at a competitive 
disadvantage; or 

(e) the subjecting of the conclusion of a contract to the acceptance 
by a party of additional supplies which, either by their nature or 
according to commercial usage, have no connection with the subject 
of such contract. 
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2. Any agreements or decisions prohibited pursuant to this Article 
shall be null and void. 
3. Nevertheless, the provisions of paragraph 1 may be declared 
inapplicable in the case of : 
any agreements or classes of agreements between enterprises, 
any decisions or classes of decisions by associations of enter- 


prises, and 


any concerted practices 01 classes of concerted practices which 
contribute to the improvement of the production or distribution of 
goods or to the promotion of technical or economic progress while 
reserving to users an equitable share in the profit resulting therefrom, 


and which: 


a) neither impose on the enterprises concerned any restrictions 


not indispensable to the attainment of the above objectives; 


b) nor enable such enterprises to eliminate competition in respect 
of a substantial proportion of the goods concerned. 


ARTICLE 86 


To the extent to which trade between any Member States may 
be affected thereby, action by one or more enterprises to take improper 
advantage of a dominant position within the Common Market or 
within a substantial part of it shall be deemed to be incompatible with 
the Common Market and shall hereby be prohibited. 

Such improper practices may, in particular, consist in: 

a) the direct or indirect imposition of any inequitable purchase 


or selling prices or of any other inequitable trading conditions; 


b) the limitation of production, markets or technical develop- 
ment to the prejudice of consumers; 


(c) the application to parties to transactions of unequal terms 
in respect of equivalent supplies, thereby placing them at a competitive 
disadvantage; or 


(d) the subjecting of the conclusion of a contract to the accept- 
ance, by a party, of additional supplies which, either by their nature 
or according to commercial usage, have no connection with the subject 
of such contract. 
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ARTICLE 87 


1. Within a period of three years after the date of the entry into 
force of this Treaty, the Council, acting by means of a unanimous vote 
on a proposal of the Commission and after the Assembly has been 
consulted, shall lay down any appropriate regulations or directives 
with a view to the application of the principles set out in Articles 85 
and 86. 

If such provisions have not been adopted within the above- 
mentioned time-limit, they shall be laid down by the Council acting 
by means of a qualified majority vote on a proposal of the Commission 
and after the Assembly has been consulted. 


2. The provisions referred to in paragraph | shall be designed, 


in particular: 


(a) to ensure observance, by the institution of fines or penalties, 
of the prohibitions referred to in Article 85, paragraph 1, and in 
Article 86; 


(b) to determine the particulars of the application of Article 85, 
paragraph 3, taking due account of the need, on the one hand, of 
ensuring effective supervision and, on the other hand, of simplifying 
administrative control to the greatest possible extent; 

(c) to specify, where necessary, the scope of application in the 
various economic sectors of the provisions contained in Articles 85 
and 86; 

(d) to define the respective responsibilities of the Commission 
and of the Court of Justice in the application of the provisions referred 
to in this paragraph; and 

e) to define the relations between, on the one hand, municipal 
law and, on the other hand, the provisions contained in this Section 
or adopted in application of this Article. 


ARTICLE 88 


Until the date of the entry into force of the provisions adopted 
in application of Article 87, the authorities of Member States shall, 
in accordance with their respective municipal law and with the pro- 
visions of Article 85, particularly paragraph 3, and of Article 86, 
rule upon the admissibility of any understanding and upon any im- 
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proper advantage taken of a dominant position in the Common 
Market. 


QQ 


ARTICLE 8 


J. Without prejudice to the provisions of Article 88, the Com- 
mission shall, upon taking up its duties, ensure the application of such 
principles laid down in Articles 85 and 86. It shall, at the request 
of a Member State or ex officio investigate, in conjunction with the 
competent authorities of the Member States which shall lend it their 
assistance, any alleged infringement of the above-mentioned principles. 
If it finds that such infringement has taken place, it shall propose 
appropriate means for bringing it to an end. 


2. If such infringement continues, the Commission shall, by 
means of a reasoned decision, confirm the existence of such infringe- 
ment of the principles. The Commission may publish its decision 
and may authorize Member States to take the necessary measures, 
of which it shall determine the conditions and particulars, to remedy 


the situation. 
ARTICLE 90 


J. Member States shall, in respect of public enterprises and 
enterprises to which they grant special or exclusive rights, neither 
enact nor maintain in force any measure contrary to the rules con- 
tained in this Treaty, in particular, to those rules provided for in 
Article 7* and in Articles 85 to 94? inclusive. 

2. Any enterprise charged with the management of services of 
general economic interest or having the character of a fiscal monopoly 
shall be subject to the rules contained in this Treaty, in particular to 
those governing competition, to the extent that the application of 
such rules does not obstruct the de jure or de facto fulfilment of the 
specific tasks entrusted to such enterprise. The development of trade 
may not be affected to such a degree as would be contrary to the 


interests of the Community. 


3. The Commission shall ensure the application of the provisions 
of this Article and shall, where necessary, issue appropriate directives 


or decisions to Member States. 





1 No discrimination based on nationality. 


2 Dumping, and state aid 
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Mueller-Gries: “Kommentar zum Gesetz gegen Wettbewerbs- 
beschraenkungen.” Verlag fuer Wirtschaftspraxis, Frankfurt, 
1958. 


Voelp: ‘“‘Patentlizenzvertraege” im Erlaubnisverfahren der Kartell- 
behoerden.”” Der Betriebsberater, 20 July 1960, p. 761. 


WuW-—annually since 1957. 
d) Italy: 
Codice Civile d’Italia (particularly Art. 2601-2620). 
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M. Bolis: ‘Prezzi politici e tendenza di economia regolata.” Rivista 


di Politica Economica, Feb. 1951. 


F. Clementy: “Sul grado di concentrazione dell’industria in Italia.” 


Rivista di Politica Economica, Giugno 1953. 

‘“Kartell- und Wettbewerbsrecht in Italien.” 5 WuW 556 (#9, Sept. 
1955 

e) Luxemburg: 

No specific references; comments in various other cited material. 


f) Netherlands: 


) 


Economic Competition Act of 1956/58; Staatsblad 1956, p. 401; and 
1958, pp. 412-3. 

Suspension of Radio Cartel for a year. 5 WuW 250 (#4, April 
1955 

Details of Decision regarding Radio Cartel. 5 WuW 305 (#5, May 
1955). 

Development of Dutch Cartel Law. 6 WuW 290 (#4, April 1956 

Draft Law on Appeals in Cartel Matters. 7 WuW 762 (#12, De- 
cember 1957 

George Nebolsine—op. cit. infra. 

¢) Great Britain: 


M. Conant: British Antitrust in Action. 59 Michigan L. R. 855 
April 1961 

Report by Registrar of Restrictive Trade Practices: Digest at 11 

WuW 470 (1961). 
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Court Decisions 


United States v. Consolidated Laundries Corp., et al. (C. A. 2d 
Cir., decided May 31, 1961). 

There being no distinction between an allocation of customers 
and an allocation of territories, according to the Court of Appeals 
for the Second Circuit, an allocation of customers by a group of 
linen suppliers would be an unreasonable restraint of trade per se, 
whether or not the allocation was limited to “‘old’” customers, with 
open competition for new ones, or those in specific territories. 


Crown-Zellerbach Corp. v. Federal Trade Commission (C. A. 
9th Cir., dated June 5, 1961). 

In determining the relevant market for testing the competitive 
effects of an acquisition of one manufacturing company by another, 
sales statistics are generally more significant than production figures. 
Also, CA-9 says, the product line of commerce can take in only a 
part of the manufacturing line, and the geographical area to be con- 
sidered is limited to that in which the selected products are actually 
sold. With these conclusions disposed of, the Court rejected an FTC 
holding that an acquisition of a paper manufacturing company on 
the West Coast by another similar company was to be tested in an 
11-state area, using census coarse paper as the line of commerce. In- 
stead, the court eliminated some minor revenue-producing products, 
added manufactured paper bags (the acquired company’s second- 
largest sales source) from another census classification, and restricted 
the geographical area to a 3-state area in which 70% of the com- 
pany’s sales were made. But, finding that because the acquiring 
company had 50% of the sales within this area, while the acquired 
company had 11%, a third company had 17% (but sold almost ex- 
clusively through one jobber), and outside companies (which were 
considered inadequate supply sources because of delivery problems) 
had 11%, the acquisition not only had a probable adverse effect on 
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competition but created a monopoly situation, the court reached the 
same conclusion as had the FTC—that the acquisition violated Sec. 7 
of the Clayton Act. 


Bart Schwartz International Textiles, Ltd. v. Federal Trade 
Commission (U. S. Ct. of Customs and Patent App., dated April 
14, 1961). 

In what was described as the first FTC trademark cancellation 
proceeding to reach the Court of Customs and Patent Appeals, the 
FTC obtained cancellation of the trademark “‘fiocco” for Italian 
textiles made wholly or partially from a specific type of spun rayon 
yarn. The court held that there had been misrepresentation in the 
registration statement through failure to state that, because the term 
had been widely used in Italy to describe a specific type of spun rayon 
yarn or textiles in which the yarn was used, other parties had related 
rights. However, a contention by the FTC that the applicant was 
also guilty of misrepresentation in failing to disclose the origin of the 
term was rejected on the ground that the Lanham Act imposes no 


duty or obligation to make such affirmative disclosures. 


United States v. Allen-Bradley Co., et al. (U. S. D. C., S. D. 
Ohio, W. Div., filed June 7, 1961). 

Four companies engaged in the manufacture of composition re- 
sistors have been prohibited by a consent decree from price fixing 
and collusive bidding practices as to resistors in military packaging. 
They may not disclose either an intent to submit bids on such re- 
sistors, or that bids have been submitted, before the opening of bids. 
Also, sales are to be made for military packaging at prices not less 
favorable than those to manufacturers of original equipment. 


Leopard Roofing Co., Inc. v. Asphalt Roofing Industry Bureau, 
et al. (U. S. D. C., E. D. Tenn., N. Div., filed Oct. 6, 1960). 

A plaintiff corporation was granted a transfer of a treble damage 
action to its home state, where suit could have been brought against 
the corporate defendants (none of the individual defendants had been 
served ) since it was having financial difficulties. 


Stephen Amusements, Inc. v. Paramount Film Distributing Cor- 
poration, et al. (U.S. D. C., S. D. N. Y., dated July 12, 1961). 

Interrogatories propounded by a plaintiff in a treble damage action 
were dismissed in their entirety on the ground that the interrogatories 
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were burdensome, excessively broad, and the court would have diffi- 
culty separating the proper from the improper portions. 


United States v. National Football League (U.S. D. C., E. D. 
Pa., July 20, 1961). 

A professional football league’s contract with a TV _ network, 
granting the network the exclusive right to televise league games for 
a two-year period, violated a prohibition of an antitrust decree against 
agreements restricting the areas within which broadcasts or telecasts 
of games may be made. Since the network was given the right to 
select the games to be televised, and the areas within which telecasts 
are to be made, the contract clearly restricted the individual clubs 
from determining for themselves the areas within which games may be 
televised. 

United States v. Los Angeles Meat and Provision Drivers Union, 
et al. (U. S. D. C., S. D. Calif., Cen. Div., dated June 30, 1961 

A teamsters local created a combination in restraint of trade where 
it took into membership independent grease peddlers for the purpose 
of enhancing the income of the peddlers, through a price fixing plan, 
and not for the purpose of improving the wages or working conditions 
of its member truck drivers who were true employees. Neither Sec. 6 
of the Clayton Act nor Sec. 4(b) of the Norris-LaGuardia Act pre- 
vented entry of an order requiring the union to exclude the peddlers 


from its membership. 


Sun Oil Co. v. Federal Trade Commission (C. A. 5th Cir.., July 
24, 1961). 

There is no unlawful price discrimination when a gasoline supplier 
makes a price cut available to a single retail dealer in order to enable 
that dealer to meet competition from another station (an integrated 
supplier-retailer) in his vicinity. The Federal ‘Trade Commission’s 
interpretation of the Clayton Act, Sec. 2(b), under which a supplier 
could not offer a defense of meeting competition under 2(b) unless 
the competition comes from other suppliers, was held to be too rigid, 
at least for the gasoline industry. In that industry, suppliers were 
found to be in competition (through their retail dealers) for the busi- 
ness of the consumer, rather than for the business of retail dealers. 
Accordingly, it was not necessary for the supplier to establish that it 
was meeting a price offered its dealer by another supplier. Nor was 
it necessary for the supplier to grant similar price reductions to its 
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other dealers, even in the same general area; any loss of business they 
might suffer could as well come from the price cuts by the competitor 
as from the supplier’s own dealer—which in fact failed to meet that 


competition and went out of business. 


Westlab, Inc. v. Freedomland, Inc., et al. (U. S. D. C., S. D. 
N. Y., dated July 5, 1961 

Labor induced “boycott” of supplier . . . Charges that a labor 
union entered into a combination or conspiracy with an amusement 
park and a favored supplier to cause the park to “boycott” the 
plaintiff, threatening not to permit its members to work for the 
park unless the latter cancelled a contract to purchase equipment 
from the plaintiff (which employed no members of the union) and 
purchased the equipment from the favored supplier (which agreed 
to hire members of the union), adequately stated a violation of the 


antitrust laws for which the union would be held liable if proved. 


Donlan, et al. v. Carvel, et al. (U.S. D. C., D. Md., filed April 
17, 1961). 

Although a corporation which had an agreement to supply cones 
to soft ice cream franchise holders (plaintiffs) was an out-of-state 
corporation and engaged directly in little activity within the district, 
it was a wholly owned subsidiary of a local corporation which manu- 
factured and delivered the cones (on shipment orders bearing the 
subsidiary’s name) and the subsidiary participated in the billing and 
payment process. The parent-subsidiary relationship, coloring the 
other activities, brought the corporation within Sec. 12, at least until 
additional evidence had been presented. 


AMF Pinspotters, Inc. v. Harkins Bowling, Inc. (Minn. Sup. 
Ct., filed July 28, 1961). 

A Minnesota trial court properly struck the defense that a lease 
of automatic pin setting machines violated the Sherman Act and 
Sec. 3 of the Clayton Act, since state courts lack jurisdiction to deter- 
mine federal antitrust issues. Also, since the contract was mailed 
across state lines, federal rather than Minnesota law determines the 
legality of any restraint imposed by the contract. 

The Baltimore & Ohio Railroad Co., et al. v. The New York, 
New Haven & Hartford Railroad Co., and Boston @ Maine Railroad 
(U.S. D.C., $8. D. N. Y., July 7, 1961). 
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An attempt to defend against an action for daily per diem charges 
on railroad cars, at rates fixed under the “Car Service and Per Diem 
Agreement,” “Plan of Organization,” and “Agreement No. 7,” by 
charging improper price fixing and restraint of trade in violation of 
the antitrust laws, was unsuccessful. The agreement and rates had 
statutory authority and had been passed upon by the ICC in a 
proceeding which put in issue the same challenged practices. And 
while the Commission’s conclusions as to the validity of the practices 
under the antitrust laws would not have been conclusive on the courts, 
its findings of fact in that proceeding that the practices did not exist 
were conclusive. 

Mel’s Cash Registers v. The National Cash Register Co. (U. S. 
D. C., D. Md., filed March 1, 1961). 

Defendants, in a case of first impression, were ordered to produce, 
for inspection and copying, a transcript of a deposition taken by them 
in a similar case in another federal court, although the transcript had 
never been filed and the deposition had never been concluded, the 


suit having been settled. 


Knopfler v. Bohen (N. Y. Sup. Ct., Nassau County, dated June 
23, 1961 

The corporation on behalf of which a stockholder’s suit had been 
filed could not move for dismissal of a count in which damages were 
sought against participants in the conspiracy, which damages were 
sought from the co-conspirators, on the ground that they had exercised 
duress in causing the nominal defendant's participation and subjec- 
tion to fines and civil penalties, since the corporation was not named 


as a defendant in that count. 


Parmelee Transportation Company v. Keeshin, et al. (C. A. 7th 
Cir., dated June 30, 1961). 

Allegations that a public official had used his influence improperly 
in a conspiracy to divert an exclusive transportation contract with 
defendant railroads to the defendant transfer company did not create 
a cause of action under the Sherman Act, where the record made it 
clear that competition for the contract had been intense, with no 
showing of a restraint on or elimination of competition. 


The Parker Pen Co. v. Buy Wise Merchandise Co., Inc. and 
Williams Buying Corp. (U. S. D. C., S. D. N. Y., dated June 16, 
1961). 
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ee 


Where a “consent” injunction required notice of institution of 
contempt proceedings for sales below fair trade prices, a waiver filed 
in one contempt proceeding (thereafter abandoned) was not a per- 
manent waiver, so notice was required for an additional proceeding 
filed about two years later. 


Swanee Paper Corp. v. Federal Trade Commission (C. A. 2d 
Cir., decided June 22, 1961). 

A single violation of Sec. 2(d) of the Clayton Act, as amended, 
did not justify a cease and desist order which enjoined a supplier 
from violating Sec. 2(d) in the language of the statute. The order 
should have been limited to the particular practice found to violate 


the statute. 


The Clinton Watch Co., et al. v. Federal Trade Commission 
C. A. 7th Cir., dated June 19, 1961). 

Continuation of challenged practices by competitors of a watch 
manufacturer, pending completion of related FTC actions, did not 
justify suspension of the enforcement of an FTC order against the 


manufacturer. 


P. W. Husserl, Inc., et al. v. Simplicity Pattern Co., Inc. (U. S. 
D. C.,S. D. N. Y., filed May 25, 1961 

Those plaintiffs which failed to post security for a preliminary 
injunction prohibiting the defendant from refusing to deal with them 
were dismissed ; however, dismissal was denied as to the plaintiff which 


posted security. 


Independent Productions Corp. and IPC Distributors, Inc. v. 
Loew’s, Inc. (U.S. D. C., S. D. N. Y., filed June 8, 1961). 

A written deposition dealing with defense allegations that a 
motion picture film had been produced and distributed in an attempt 
to implement Communist objectives would be insufficient; oral ex- 
amination was therefore ordered. 

Neither plaintiff's disclaimer of managing agent status for the 
person ordered to appear for examination in that capacity nor his 
refusal to answer questions (on grounds of self-incrimination) effected 
a noncompliance with the order. Also, Rule 37(a) and (b) proce- 
dures should have been followed to compel answers; dismissal of 
the suit was improper. 
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United States v. National Dairy Products Corp. and Wise (U. S. 
D. C., W. D. Mo., W. Div., filed March 20, 1961). 

Pertinent counts of an indictment charging price discrimination 
were dismissed on the ground that the portion of Sec. 3 of the Robin- 
son-Patman Act which makes it unlawful to sell or contract to sell 
at “unreasonably low prices for the purpose of destroying competition 
or eliminating a competitor” is “so vague, indefinite, and uncertain as 
to violate the Fifth and Sixth Amendments” to the Constitution. 


Silver v. New York Stock Exchange (U.S. D. C., S. D. N. Y., 
filed June 19, 1961). 

New York Stock Exchange . . . In the formal opinion holding that 
the New York Stock Exchange is subject to the antitrust laws, and 
that it is liable for instructing its members to refuse direct wire and 
telemeter service connections with plaintiff securities company, the 
court emphasized the over-the-counter activities of the plaintiff, and 
the absence of statutory authority for exchange activities in this field. 
It specifically held that the “regulated industry” doctrine does not 
apply to the Exchange, that its members become part of a “combina- 
tion” within the meaning of the antitrust laws and their denial of 
communication connections with the plaintiff was a concerted refusal 
to deal which was a fer se violation of the Sherman Act. As to 
withdrawal of the Exchange’s ticker service, however, the court found 
that plaintiff had waived its request for a preliminary injunction, and 
the necessity for further exploration of facts precluded entry of a 
partial summary judgment on this phase of the action. 


Samuel Goldwyn Productions, Inc. v. Fox West Coast Theatres 
Corp., et al. (U.S. D. C., N. D. Calif., S. Div., dated May 4, 1961). 
On the record, defendants had used their theaters to impose flat 
rate rentals and circuit-wide leasing upon the plaintiff, an independent 


producer and distributor. 


Viking Theatre Corp. v. Paramount Film Distributing Corp., et al. 
(U.S. D. C., E. D. Pa., dated Feb. 26, 1961 

Plaintiff would be entitled to recover, under a complaint charging 
conspiracy by motion picture distributors and exhibitors, whether he 
proved horizontal conspiracy among each group, or whether the jury 
found a conspiracy among the exhibitors (or some of them) and indi- 
vidual distributors, but no conspiracy among the distributors them- 


selves. 
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Department of Justice Activity 


U.S. v. Morte Salt Co., et al. (U.S. D. C., D. Minn., Indicts., 
June 28, 1961 

Four salt companies, which mine and distribute 75 percent of the 
nation’s rock salt, were indicted for engaging in a price-fixing con- 
spiracy that has resulted in identical bids on contracts offered by state 
and municipal governments throughout the country. 

\ttorney General Robert F. Kennedy announced return of the 
indictment by a Federal grand jury in St. Paul, Minnesota. The firms, 
charged with criminal violations of Section 1 of the Sherman Act, are: 
Morton Salt Company, Chicago; International Salt Company, Clarks 
Summit, Pennsylvania; Diamond Crystal Salt Company, St. Clair, 
Michigan; Carey Salt Company, Hutchinson, Kansas. 

Rock salt is common salt appearing in a solid form which is mined 
and pulverized into various grades of coarseness. It has many uses, 
but the principal one is de-icing streets. Rock salt sales in the United 
States totaled $25,000,000 in 1960. 

Mr. Kennedy said the defendant firms are charged with having 
conspired “for many years past” to: fix prices to private, municipal 
and state buyers; quote list prices on rock salt bids to private and 
public organizations; adhere to a zone pricing formula, permitting 
the fixing of delivered price to any point in the country; exchange 
price information and notify competitors in advance of price changes. 

The maximum penalty for a violation of Sec. 1 of the Sherman Act 
is a fine of $50,000. 

The conspiracy, the indictment asserted resulted in “identical bids 
for the award of contracts covering the rock salt requirements of state 
and municipal Governments throughout most of the states in the 
United States.” 

The indictment said the asserted conspiracy also had the effect 
of “forcing state, municipal and private purchasers to pay high, arbi- 
trary and non-competitive prices for rock salt produced and sold by 
the defendants and the co-conspirators.” 

Five firms were identified in the indictment as co-conspirators, but 
not as defendants. They are: The American Salt Company of Olathe, 
Kansas and the Barton Salt Company of Hutchinson, Kansas, pro- 
ducers; and the Cutler-Magner Company of Duluth, Minnesota; 
Cargill, Inc., Minneapolis; and Hardy Salt Company of Chicago, 
distributors. 
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The case was presented to the grand jury by Edward R. Kenney 
and Herbert F. Peters of the Department of Justice’s Antitrust Divi- 
sion, working in cooperation with Miles Lord, United States Attorney 
for Minnesota. 


U. S. v. North American Van Lines, Inc., et al. (U. S. D. C., 
D. C., Indict., June 30, 1961). 

A federal grand jury in the District of Columbia indicted four 
of the largest moving firms in the nation, five of their executives and 
a trade association on charges of fixing rates for moving household 
goods. 

A two-count indictment charges the defendants with conspiring 
to fix rates and otherwise restrain trade in violation of sections | and 3 
of the Sherman Act, Attorney Gencral Robert F. Kennedy announced. 

The indictment asserts that the alleged conspiracy caused the public 
and the Government to pay higher shipping costs, Mr. Kennedy said. 

The following were named as defendants: North American Van 
Lines, Inc., Fort Wayne, Indiana; James D. Edgett, president; and 
Paul Clarke, assistant president; Acro Mayflower Transit Company, 
Inc., Indianapolis, Indiana, and John Sloan Smith, president; Allied 
Van Lines, Inc., Broadview, Illinois, and Emmett J. Flavin, executive 
vice president; United Van Lines, Inc., St. Louis, Missouri, and Loren 
A. Larimore, executive vice president and general manager; House- 
hold Goods Carriers’ Bureau, a non-profit trade organization with 
headquarters in the District of Columbia. 

The Bureau’s executive secretary, Francis L. Wyche, was named 
as a co-conspirator but was not indicted. 

The indictment said the combined annual gross operating revenue 
of the four defendant firms exceeds $150,000,000, an increase of 
$50,000,000 over five years ago. 

There are more than a thousand household goods shippers in the 
nation, the indictment said, of which approximately 140 gross more 
than $200,000 annually. The combined annual gross of these 140 
firms exceeds $300,000,000, an increase of approximately $100,- 
000,000 over five years ago. 

More than $75,000,000 of this annual total is paid by the Govern- 
ment for shipment of household goods of military personnel. 

Mr. Kennedy said the defendants are charged with executing a 
conspiracy to obstruct the efforts of competitors to get Government 
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business, to fix rates for household goods shipments, and to force 
competitors to adhere to these rates. 

The indictment also charged that the defendants forced various 
agents to refuse warehouse storage space to independent movers, and 
prevented and postponed the introduction of “through-packaging” 
methods. 

“Through-packaging” means crating household goods in a single 
box, rather than packing them separately in a van. The box is opened 
only after delivery, substantially reducing handling time and cost, 
Mr. Kennedy said. 

The effects of the conspiracy, according to the indictment, have 
been to increase costs, to deprive the Government and private shippers 
of the benfits of free rate competition and “to artificially narrow 
the choice (of moving firms) available to the Government and the 
shipping public.” 

Count One of the indictment charges violation of Section 1 of the 
Sherman Act, which forbids conspiracies in restraint of trade. Count 
Two charges violation of Section 3, forbidding conspiracies in the 
District of Columbia. 

Maximum penalty for a violation of the Sherman Act is a $50,000 
fine and one year in prison for individuals, and a $50,000 fine for 
companies. 

The case was presented to the grand jury by Margaret H. Brass, 
Willard R. Memler, Joseph V. Gallagher, and Robert S. Burk, of 
the Antitrust Division of the Department of Justice. 


U.S.v. Morton Salt Co., et al. (U. S. D. C., D. Minn., Indict.., 
July il, 1961 

The nation’s four largest rock salt companies, indicted for price- 
fixing in St. Paul, Minnesota June 28 by a federal grand jury, in a 
criminal antitrust case, were named as defendants in a companion 
civil suit filed by the Department of Justice. 

Attorney General Robert F. Kennedy said the civil complaint, 
also filed in St. Paul, asked the court to find the firms guilty of violat- 
ing section 1 of the Sherman Act and to enjoin them from: conspiring 
to restrain the sale of distribution of rock salt; adhering to zone-pricing 
formulas; exchanging price and market information with each other 
and with other competitors; fixing prices for sales to private or mu- 
nicipal and state purchasers. 
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The defendant firms are: Morton Salt Company, Chicago; Inter- 
national Salt Company, Clarks Summit, Pennsylvania; Diamond 
Crystal Salt Company, St. Clair, Michigan; Carey Salt Company, 
Hutchinson, Kansas. 

The firms conspired, the complaint charged, to force various state 
municipal and private purchasers to pay “high, arbitrary and non- 
competitive prices” for rock salt. The Government said this con- 
spiracy has resulted in “identical bids . . . (to) state and municipal 
Governments throughout most of the states in the United States.”’ 

Rock salt, common salt found in solid form, is used principally 
for de-icing streets. The complaint said the defendants do 75 percent 
of the annual $25,000,000 rock salt business in the nation. 

Civil antitrust actions seek court orders to restore competitive 
conditions by preventing repetition of asserted violations and involve 
no fines or jail sentences. Criminal antitrust actions seek punishment 
for asserted past violations and involve fines of up to $50,000 for 
firms and jail terms for individuals. 


U. S. v. Suburban Gas of Pomona (U. S. D. C., S. D. Cal., 
Complaint, July 11, 1961). 

Suburban Gas of Pomona, California, which has acquired 59 lique- 
fied petroleum gas companies since it was incorporated in 1948, was 
charged by the Department of Justice with violating anti-merger pro- 
visions of the Clayton Act. 

Attorney General Robert F. Kennedy said a Department civil 
antitrust complaint asked the United States District Court in Los 
Angeles to order Suburban to divest itself of a large one-time com- 
petitor and such other acquisitions “as may be necessary to restore 
effective competition.” 

In addition to the former competitor, the Calor Gas Company of 
Fresno, California, which Suburban acquired in May 1960, the com- 
plaint involves 26 retail plants in Oregon, 20 in Washington and 9 in 
Arizona. Other Suburban holdings were not involved. 

Liquefied petroleum gas is widely used as fuel for cooking, heating 
and in industry and agriculture, particularly in rural areas where 
natural gas is not available. Propane and butane are the principal 
liquefied petroleum gases. 

The complaint said the liquefied petroleum gas industry (LPG) 
has had a rapid recent growth. “In 1945 sales of LPG in the United 
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States, for domestic and motor fuel use only, were 60,000,000 gal- 
lons, and this increased to 4,100,000,000 gallons in 1958.” 

Suburban Gas, previously known as Suburban Gas Service, Inc. 
also has grown with rapidity since its formation in 1948, the complaint 
said. In the year ending last April 30, Suburban had sales of 
$13,500,000, Mr. Kennedy said, and approximately 73,000 retail 
customers serviced by 118 plants in eight far western states. 


‘ 


This growth, however, has been “accomplished almost solely by 
acquisitions,” the complaint asserted, which have violated section ‘ 
the Celler-Kefauver anti-merger section, of the Clayton Act. This 
section forbids mergers which substantially lessen competition or 
tend to create monopolies. 

“Suburban Gas has publicly announced its intention to actively 
continue its policy and practice of expanding through the acquisition 
of other sellers of liquefied petroleum gas,” the complaint said, “and 
will continue to do so” unless the court grants the injunctions sought 
by the action. 

Mr. Kennedy said the complaint divided Suburban’s acquisitions 
into three offenses. 

The first offense charged involved the acquisition, May 2, 1960, 
of the Calor Company, which sold LPG to retailers and industrial 
consumers in Washington, Oregon and California. 

The second offense charged concerned Suburban’s acquisition 
of 8 firms with 26 LPG plants in Oregon and 20 in Washington, 
from October 1954 to May 1960. 

The third offense charged concerned Suburban’s similar acquisi- 
tion of 5 firms with 9 plants in Arizona, from December 1953 until 
May 1960. 

The complaint charged that the three offenses have eliminated or 
may eliminate competition and “tend to create a monopoly for Sub- 
urban Gas in the sale and distribution of LPG.” 

The Government asked the court to order Suburban to establish 
a new independent corporation and transfer to it all the business 
and assets acquired from Calor. 

It also asked that the court require Suburban “‘to divest itself of 
all interest in or control over such business, properties, and assets of 
corporations (unlawfully) acquired as may be necessary to restore 
effective competition” in Oregon, Washington and Arizona. 
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The complaint asked the court to enjoin Suburban from making 


any further acquisitions without court approval. 


Federal Trade Commission Activity 


F. T. C. v. Central Arkansas Milk Producers Assn, Inc. (t'T¢ 
Dkt. 8391, Complaint, May 26, 1961 

The Federal Trade Commission issued a two-count complaint 
against Central Arkansas Milk Producers Association, Inc. (CAMPA 


Little Rock, Ark., charging it with participating in a conspiracy in 


fav ( red 


restraint of trade and with giving discriminatory prices t 
purchasers of its milk. 

\lso named as a respondent is CAMPA’s secretary-manager, David 
L. Parr, who allegedly personally directs its business operations and 
activities. 

The association sells raw milk produced by its members and others 
to independent milk processors. Its membership consists of approxi- 
mately 1500 dairv farmers in Arkansas, Louisiana, Texas, Oklahoma 
and Missouri. 

Since 1954, the first count of the complaint alleges, CAMPA and 
Mr. Parr have conspired with unnamed processors for the purpose 
or with the effect of restraining or eliminating competition in the 
production, sale and distribution of milk in Arkansas and adjoining 
areas. The participants have agreed that CAMPA should supply 
all the raw milk requirements of these processors. ‘The processors, 
the complaint asserts, are involuntary co-conspirators and have been 
forced into the agreements as “the result of threats and intimidations 
by respondents.” 

The complaint charges that the respondents have used the follow- 


ing and other activities in furtherance of the conspiracy: 


Agreed to sell, and to force the processors to buy, raw milk at 
premium prices higher than those established as being reason- 
able by the U. S. Department of Agriculture under Federal Milk 
Marketing Orders; 

Agreed between themselves and with processors to sell the 
milk at fixed prices higher than those charged other processors 


by CAMPA for raw milk of like grade and quality: 
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Used threats, intimidation and coercion to cause processors 
to contract to buy all of their raw milk requirements from 
CAMPA; 

Threatened to drive out of business those processors who 
refused to agree to purchase all of their requirements from 
CAMPA; 

Caused raw milk to be processed and shipped into areas and 
offered for sale at unreasonably low prices in competition with 
processors there, with the purpose or effect of compelling them 
to contract with respondents for their milk supply; 

Agreed to fix, and have fixed, raw milk prices so that these 
resulted or tended to result in price discriminations against inde- 
pendent local dairies and in favor of national or regional dairies. 


These practices have suppressed and eliminated competition and 
are unfair methods of competition forbidden by Section 5 of the FTC 
Act, the complaint alleges. 

The complaint’s second count contends that the respondents have 
violated Section 2(a) of the Robinson-Patman Amendment to the 
Clayton Act by charging different prices to competing purchasers 
of raw milk of like grade and quality. 

These examples of their unlawful pricing practices are cited: 
some customers in Little Rock, Ark., have been charged substantially 
less than others who compete in reselling the milk, and some Arkansas 
purchasers have been favored with a price advantage of about 20¢ 
per hundred weight over competitors. 

The effect of these price discriminations, the complaint charges, 
may be substantially (1) to lessen competition and to tend to create 
or further monopoly in the lines of commerce engaged in by respon- 
dents and their favored customers, and (2) to destroy competition 
between respondents and their competitors, as well as between pur- 


chasers of their raw milk. 


F. T. C. v. American Stratigraphic Co. (FTC Dkt. #8417, 
Complaint, June 14, 1961 

In a formal complaint announced, the Federal Trade Commission 
charged American Stratigraphic Co., Denver, Colo., with using an 
unlawful pricing plan in selling its lithologic logs. 

According to the complaint, lithologic logs are used by oil com- 
panies and others to evaluate rock conditions favorable to the accu- 
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mulation of oil as an aid in their further oil drilling exploration activi- 
ties. The logs provide a geologic interpretation of the earth stratum 
as penetrated by particular well drillings in different locations. Ameri- 
can Stratigraphic sells both a narrow (3 inch) and wide (6 inch) log, 
primarily on a monthly subscription basis, in these four operational 
areas: (1) the Montana-Dakota area, (2) the Wyoming-Idaho area, 
(3) the Southern Rocky Mountain area, covering Nevada, the north- 
west part of Colorado, the panhandle of Nebraska and the northern 
half of Utah, and (4) the area commonly described as the “Four 
Corners area,” consisting of Arizona, the southwest corner of Colo- 
rado, the northwest part of New Mexico and the southern half of 
Utah. 

Prior to 1960, the complaint continues, the company sold its nar- 
row and wide logs for each area to all customers at the same basic 
subscription price for each size, regardless of whether the customer 
purchased for one or more of the four areas. Starting in 1960, and 
pursuant to a sliding price scale plan applicable to both sizes, cus- 
tomers increasing their subscription coverage for the same sized log 
to additional areas received a lower subscription price in each area 
covered. Meanwhile, customers not so increasing their subscription 
coverage continued to pay the higher subscription price for the size 
and area purchased. 

For example, the complaint alleges the company’s sliding price 
scale for its narrow log size includes additional discounts from the 
basic subscription price for all customers increasing their area coverage, 


as follows: 
1 subscription—59,000 ft. of log per mo.—$185.00/monthly ; 


2 subscriptions—50,000 ft. of log per mo.—$180.00/ea. 
monthly ; 


3 subscriptions—50,000 ft. of log per mo.—$170.00/ea. 
monthly; 


4 subscriptions—50,000 ft. of log per mo.—$160.00/ea. 
monthly. 


The complaint alleges that the price discriminations charged vio- 
late Section 2(a) of the Robinson-Patman Amendment to the Clayton 
Act, because their effect has been or may be substantially to lessen 
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competition, or tend to create a monopoly, or to injure, destroy or 
prevent competition between American Stratigraphic and its com- 
petitors. 

The concern’s principal officials, James G. Mitchell and G. E. 


Brehm, also are cited in the complaint. 


F. T. C. v. Benner Tea Co. (FTC Dkt. 47866, Init. Dec., 
June 22, 1961). 

\n order by a Federal Trade Commission hearing examiner an- 
nounced would dismiss charges that Benner Tea Co., an Iowa cor- 
poration no longer in existence, knowingly induced discriminatory 
promotional allowances from suppliers of its retail grocery stores. 

The order was contained in an initial decision by Hearing Exam- 
iner Loren H. Laughlin and was based on a motion to dismiss by 
FTC staff counsel. 

Examiner Laughlin said that the answer to the FTC’s complaint 
of April 19, 1960 was filed by Benner Tea Co., a Delaware Corpora- 
tion, and not by the respondent, an Iowa corporation of the same 
name. ‘The answer advised that the Delaware corporation purchased 
the Iowa corporation on March 31, 1960, and the two companies 
were merged. 

Recause it was evident that the company against which the com- 
plaint was issued was not even in existence on the day the complaint 
issued, counsel supporting the complaint filed a motion that an 
amended complaint issue substituting the Delaware corporation as 
respondent, but the Commission denied the motion, the examiner 


stated: 


“Thereafter, counsel supporting the complaint inquired into 
the ownership and the managerial setup of Benner Tea Com- 
pany as an Iowa corporation and as a Delaware corporation, 
and found that the ownership had completely changed hands; 
the officers and directors who controlled and managed the 
business affairs of Benner Tea Company, an Iowa corporation, 
in no way control the business affairs of Benner Tea Company, 
a Delaware corporation. The officers and directors of the new 
Delaware corporation are not the same as those of the old Iowa 
corporation; nor does counsel supporting the complaint have 
any evidence that Benner Tea Company, a Delaware corpora- 


tion, did or will continue the acts and practices of Benner Tea 











ANTITRUST NEWSLETTER 30S 


Company, an Iowa corporation, upon which the complaint herein 
was based. 

“The complaint herein, therefore, is now outstanding against 
a non-existing corporation, namely, Benner Tea Company, an 
Iowa corporation, and counsel supporting the complaint cannot 
at this time, show sufficient basis for the alleged responsibility 
of Benner Tea Company, a Delaware corporation, for the alleged 
unlawful acts and practices of Benner Tea Company, an Iowa 
corporation, or sufficient public interest in a proceeding against 
Benner Tea Company, a Delaware corporation, to justify the 
issuance by the Commission of an amended complaint herein. 
Counsel supporting the complaint is therefore of the opinion that 
dismissal of the complaint herein is justified and in the public 
interest, and respectfully requests that the hearing examine! 
dismiss the complaint against Benner Tea Company, an Towa 
corporation. 

“Upon consideration of the record herein, the hearing exam- 
iner concurs in the opinion of counsel supporting the complaint, 


that said complaint should be dismissed.” 


F. T. C. v. Smith Grain Co., Inc., et ano. (FTC Dkt. #7641, 
Consent Order, June 22, 1961 

Smith Grain Co., Inc., Limestone, Tenn., and an affiliated com- 
pany, Alexander-Smith, Inc., Tampa, Fla., have consented to an 
order forbidding them to receive unlawful brokerage on purchases, the 
Federal Trade Commission announced. 

Joined in the order is Heard-Kinard Sales Co., Inc., Atlanta, Ga.., 
which was formerly named and was cited in the FTC's complaint of 
October 29, 1959 as Heard-Kinard-Smith, Inc. 

The order also is binding upon William F. and James J. Smith. 
Both men are officers of Smith Grain and the former also is an 
\lexander-Smith official. 

The complaint was dismissed as to William F. Smith, as president 
of Heard-Kinard-Smith, Inc. (mow known as Heard-Kinard Sales Co., 
Inc.). On August 22, 1959, he resigned from the corporation, and 
all of its stock held by him and James J. Smith was transferred to the 
corporation. 

All the respondents and the FTC's Bureau of Litigation agreed to 
the order. It was accepted in an initial decision by Hearing Examiner 
Walter R. Johnson, which the Commission adopted. 
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Smith Grain is a wholesale distributor of grain, animal feed ingredi- 
ents, citrus fruit, sugar, phosphate, and other commodities. The other 
two concerns are brokers dealing primarily in sales of grain and 
animal feed ingredients. 

The complaint alleged that Smith Grain made numerous pur- 
chases through the two brokerage firms and that in these transactions 
the latter received brokerage fees from the suppliers although they 
were either acting for the buyer or were subject to the control of the 
buyer or the two individuals. At least a part of these brokerage fees 
allegedly went to the two men in the form of salaries or stock divi- 
dends. These practices violate Section 2(c) of the amended Clayton 
Act, the complaint charged. 

It added that Smith Grain and the two officers further violated 
the statute by receiving price reductions (such as “trade discounts” ) 
in lieu of brokerage on purchases of citrus fruit juices and other prod- 


ucts for their own account for resale. 


F. T. C. v. Marcal Paper Mills, Inc. (FTC Dkt. #8293, Consent 
Order, June 22, 1961). 

Marcal Paper Mills, Inc., East Paterson, N. J., a manufacturer 
of household paper products, is prohibited from discriminating among 
its customers in paying promotional allowances, under terms of a 
consent order issued by the Federal ‘Trade Commission. 

Both the company and the Commission’s Bureau of Litigation 
agreed to the order. It was accepted in an initial decision by Hearing 
Examiner Raymond J. Lynch, which the FTC adopted. 

The Commission issued its complaint last March 2, charging that 
Marcal violated Section 2(d) of the Robinson-Patman Amendment 
to the Clayton Act by paying some customers advertising allowances 
which were not made available on proportionally equal terms to all 
other competing customers. 

Winn-Dixie Stores, Inc., a retail grocery chain headquartered in 
Jacksonville, Fla., was named as a typical favored customer. In 1960, 
the complaint said, Marcal made a preferential payment of $200 to 
the chain. 

The order requires that any future payments be on a proportionally 
equal basis only. 
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F. T. C. v. L. G. Balfour Co. (FTC Dkt. #8435, Complaint, 
dated June 26, 1961). 

The Federal Trade Commission charged that L. G. Balfour Com- 
pany—the nation’s largest manufacturer of fraternity insignia jewelry, 
college and class rings, and commercial jewelry—has monopolized the 
sale and distribution of these products, unreasonably foreclosed com- 
petitors and potential competitors from markets, and employed other 
illegal practices which have restrained trade. The company has its 
main office at Attleboro, Mass. 

Joined in the FTC’s complaint are (1) Llovd G. Balfour, the 
president and treasurer and a director of the concern, and (2) Burr, 
Patterson & Auld Company, Detroit, Mich., a “de facto” wholly- 
owned subsidiary of L. G. Balfour Company. Mr. Balfour owns sub- 
stantially all of the capital stock of the parent concern and all of the 
stock of the subsidiary. 

Other unlawful practices allegedly engaged in by the Balfour 
concern, sometimes in cooperation with the subsidiary, include the 


following : 


Attempted to monopolize and has monopolized the sale and 
distribution of “official” miscellaneous equipment for Greek- 
letter social fraternities and sororities. Such equipment includes 
knitwear, beer mugs, stationery, pennants and other novelty 
items; 

Negotiated “sole official jeweler” exclusive dealing contracts 
with practically all the national Greek-letter social, professional, 
and honor societies; 

Disparaged competitors and their products in bulletins and 
other correspondence sent to the general fraternity trade; 

Acquired full control and domination of three competitors 
in the fraternity insignia jewelry field and attempted to acquire 
another competitor, all during the period 1927 through 1952. 
The acquired concerns were: J. F. Newman, Inc., of New York 
City; Edwards, Haldeman & Co., of Detroit, Mich.; and Burr, 
Patterson & Auld Co.; 

Enticed key personnel away from competitors; 

Sold or bid below cost to drive competitors or potential com- 
petitors from substantial markets. 
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\lleging violation of Section 5 of the FTC Act, the complaint 
says that these and similar practices have, among other things, elim- 
inated competition and created a monopoly (1) in the manufacture, 
sale and distribution of college and class rings and commercial jewelry, 
and (2) in the sale and distribution of “official” miscellaneous equip- 
ment purchased by members of national Greek-letter social organiza- 
tions 

According to the complaint, the respondent aggregate sales exceed 
$18 million per vear. Together they control the manufacture and dis- 


OO ¢ 


tribution of up to of all “official” insignia jewelry sold to mem- 
bers of national Greek-letter social fraternities and sororities and 
national honor societies. ‘Their aggreg 


SS > 


ate sales of such products are 


in excess of $4.5 million annually. 


F. T. C. v. Chemway Corp. (FTC Dkt. 47815, Init. Dec., June 
6, 1961 

\ Federal Trade Commission hearing examiner has issued an ordet 
which would require Chemway Corp., Wayne, N. J., to stop dis- 
criminating in price among competing purchasers of its ‘Lady Esther” 
cosmetics. 

Examiner Edward Creel found that Chemway grants certain 


retailer customers greater discounts than their competitors and that 


the price differentials are not justified by differences in costs. The 
effect of these differentials, he ruled, has been or may be substantialls 
to lessen competition between the favored and unfavored retailers, 
in violation of Section 2(a) of the Robinson-Patman Amendment to 
the Clayton Act. . 

The company, the examiner said, gives some retailers a 3314% 
discount from the suggested minimum retail prices in its price lists, 


plus an additional discount of 1624‘ 


¢ from the remaining price. This 
is the same amount charged wholesaler customers. At the same time, 
competing retailers receive only a 40% discount from the suggested 


74 


minimum retail selling and thus are charged over more than 
their favored competitors. 

During hearings on the FTC’s complaint of March 10, 1960, 
Chemway presented cost data comparing the difference in cost of 
filling actual orders from four retailers who used central buying and 
received the larger discount, as compared with filling hypothetical 


orders from the same four customers using drop shipment buying. 
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These data show the cost breakdown on (1) filling actual orders in 
amounts ranging from $150 to $270.90 per invoice with single ware- 
house delivery in each instance to the customers’ locations, Milwaukee, 
Wisc., and Indianapolis, Ind., and (2) filling hypothetical drop ship- 
ment orders delivered to each of the stores of the same customers in 
amounts ranging from $25.03 to $29.26. 


These cost justification data, Examiner Creel held: 


‘‘are deficient in several respects. They are limited to a study of 
the costs of doing business with certain purchasers buying cen- 
trally and receiving the larger discount, as compared to a hypo- 
thetical situation in which the same purchasers ordered their 
requirements for separate drop shipments to each of their sep- 
arate stores, and nowhere in such data does there appear any 
information or comparison relating to respondent's actual cost 
of doing business with its competing retailer customers receiving 
the smaller discount, some of whom purchased for single delivery 
to one point in amounts in excess of respondent's $100.00 mini- 
mum requirement. Respondent has made no attempt to justify 
the differential in discounts to those customers actually receiving 
the smaller discounts, as opposed to those customers granted the 
larger discounts. In addition, the amounts of purchases used by 
respondent in the hypothetical drop shipment orders referred to 
above in its attempted cost justification data, namely $25.03 to 
$29.26, all substantially less than the average actual purchases of 
two of the three customers who received the smaller discounts, 
and somewhat less than the third customer who received the 
smaller discount, and whose actual purchases are in the record, 
namely, Winkie, Inc., with average purchases of $70.63, Shuster’s 
with average purchases of $104.09, and Gimbel’s with average 
purchases of $38.39. If such latter figures had been used rather 
than the hypothetical lesser figures, and had such purchases been 
shown as single delivery shipments rather than the hypothetical 
separate drop shipment deliveries, respondent’s cost justification 
data would have shown an entirely different picture as to its costs 
of servicing its various customers. Thus respondent’s data have 
failed to show cost savings in its actual operations in selling to its 
different customers and have shown that as to purchasers whose 


purchases are shown in the record, there was not a cost saving 
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that would justify the differentials granted. There are several 
facets of respondent’s pricing policy which would not be men- 
tioned if respondent had justified the price differentials between 
its competing customers. One of these is that the lower price was 
not, according to the greater weight of the evidence, offered to all 
purchasers that were entitled to the lower price under the require- 
ments established by the respondent, and the retailer price lists 
that were disseminated stated that the maximum discount was 
40 percent. Also respondent’s requirement that a retailer pur- 
chaser must have three or more outlets to qualify for the lower 
price would defeat a cost justification in situations where pur- 
chasers with one or two outlets ordered for delivery to a single 
point, in as high—or higher—volume orders than purchasers with 
three or more outlets. Further, there were instances in which 
the lower price was granted on orders of less than $100.00. 

“Tt is undoubtedly true that for some purchasers in some 
locations the respondent may have realized a saving in delivery 
cost equal to, or in excess of, the price advantage granted to com- 
peting retailers, but the evidence does not show a cost saving that 
would justify the price differentials between the customers whose 
purchases are shown in this record. 

“Tt is therefore found that respondent has failed to show that 
its price differentials make only due allowance for differences in 
the cost of handling and delivery resulting from the different 
methods or quantities in which its cosmetics were delivered.” 


F.T. C. v. Rawlings (FTC Dkt. #8142, Consent Order, June 28, 
1961). 

Jack M. Rawlings, a McComb, Miss., businessman, is prohibited 
from illegally receiving brokerage on purchases for his own account 
under terms of a consent order issued by the Federal Trade Com- 
mission. 

The Commission adopted with minor modification an initial deci- 
sion by Hearing Examiner Walter K. Bennett based on an order agreed 
to by Mr. Rawlings and FTC’s Bureau of Litigation. 

Mr. Rawlings, the FTC’s complaint of last October 13 alleged, 
trades as Meredith Milling Co., a substantial factor in the animal feed 
business, and also trades as J. M. Rawlings, Jr., Broker. In the latter 
capacity he sells cottonseed meal and cottonseed hulls, soybean meal 
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and related products for various seller-principals on a commission 
basis. 

The complaint charged that he frequently buys these products 
for use in his own feed mill and accepts brokerage or discounts in lieu 
of brokerage on such purchases, which is forbidden by Section 2(c) 


of the amended Clayton Act. 


F. T. C. v. The Procter & Gamble Co. (FTC Dkt. #6901, Re- 
mand Order, June 30, 1961). 

The Federal Trade Commission has ordered that additional evi- 
dence be received to determine whether The Procter & Gamble Co., 
Cincinnati, Ohio, the nation’s leading producer of soap and detergent 
products, violated the Celler-Kefauver antimerger law, Section 7 of 
the Clayton Act, by acquiring The Clorox Chemical Co., Oakland, 
Calif., the dominant concern in the household liquid bleach field. 

P & G acquired Clorox on August 1, 1957 through an exchange 
of stock valued at approximately $30 million and the FTC’s com- 
plaint challenging the acquisition was issued on September 30 of that 
year. 

The complaint charged that the acquisition may substantially 
lessen competition or tend to create a monopoly in the production 
and sale of household liquid bleach because other producers may be 
unable to compete with P & G for many reasons, including its market 
position, financial and economic strength, advertising ability and ex- 
perience, and merchandising and promotional ability and experience. 

In an initial decision filed June 17, 1960, Hearing Examiner 
Everett F. Haycraft held that the acquisition violated Section 7 as 
alleged, and issued an order which would have required P & G to 
divest itself of all assets acquired, together with all property since 
added, so as to restore the preacquisition competitive situation. 

Remanding the case to the examiner, the Commission today ruled 
in its opinion: “The record as presently constituted does not provide 
an adequate basis for determining the legality of this acquisition.” 
Chairman Paul Rand Dixon and Commissioner Philip Elman did 
not participate in the FTC’s action. 

The opinion said: 


“As the hearing examiner has pointed out, this case involves 
a conglomerate acquisition and is therefore one of first impres- 
sion. In all previous Section 7 proceedings before the Commis- 
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sion, the challenged acquisitions were of either a vertical or hori- 
zontal nature. Here, however, the acquiring firm was neither a 
supplier or customer, nor a competitor of the acquired. Such a 
merger, therefore, does not have the effect of automatically fore- 
closing to competitors any market outlet or source of supply as 
in a vertical merger, nor does it have the effect of automaticall\ 
eliminating a competitor as in a horizontal merger. Neverthe- 
less, such a merger violates Section 7 if it has the proscribed effect. 
We repeat here with emphasis our recent holding in the Scott 
Paper case: * * * ‘Under Section 7, as amended, any acquisi- 
tion whether it be vertical, conglomerate or horizontal is unlawful 
if the effect may be substantially to lessen competition or to tend 
to create a monopoly in any line of commerce. * * * Therefore, 
respondent's contention that this tvpe of acquisition is not em- 
braced by Section 7 has no merit and is rejected. 

“The question in this proceeding thus is whether the pro- 
scribed effect may in fact result from this particular acquisition 
where the only immediate effect is the replacement of one com- 
petitor by another. In making this determination, the same tests 
apply as in any other matter coming within the purview of Section 
7, but since a conglomerate acquisition does not have the above- 
mentioned ‘automatic’ effects of a vertical or horizontal merger, 
such a determination is necessarily difficult to make from a con- 
sideration of evidence relating solely to the competitive situation 
existing in the relevant market prior to the acquisition and to the 
pre-merger status of the acquired and acquiring corporations. 
Consequently, a consideration of post-acquisition factors is ap- 
propriate. 

“In this case, the hearing examiner has placed considerable 
emphasis on evidence relating to the post-acquisition activities 
of Clorox. Relying primarily on this evidence, he has concluded 
that the dominant market position held by Clorox in the pro- 
duction and sale of liquid bleach has been enhanced to the 
detriment of actual and potential competition; that there is an 
increasing tendency of concentration of competitors in the liquid 
bleach industry and that other liquid bleach producers will be 
unable to expand their operations by normal methods of competi- 
tion. While we are of the opinion that, in the circumstances of 


this case, he was correct in considering this evidence, we do not 
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agree that it supports his conclusions with respect to the probable 


effects of the acquisition.” 


\fter citing deficiencies in certain findings made by the examiner, 
the Commission stated that: “the post-acquisition data neither sup- 
ports the hearing examiner's conclusions nor does it indicate in any 
manner that the acquisition will not result in a substantial lessening 
of competition or tendency toward monopoly. As pointed out by 
counsel supporting the complaint, very few of respondent's merchandis- 
ing techniques were used during the first eight months after the ac- 
quisition. Thereafter, when consumer promotions were used, although 
only on a limited basis, the market share of Clorox increased sharply. 
Moreover, counsel supporting the complaint contend that, during the 
sixteen month period after the acquisition, respondent had put into 
effect only a few of the changes which it might reasonably be expected 
to make in the production and merchandising of liquid bleach. ‘These 
changes did not extend to the use of respondent's manufacturing 
facilities, the use of respondent's sales force in place of independent 
brokers, coordination of the advertising and promotion of Clorox with 
respondent's full line of related products and the use of national 
advertising. According to counsel supporting the complaint, it is only 
when respondent begins to use the merchandising techniques and 
methods by which it has achieved spectacular successes against major 
competition in the soap and detergent fields that the full impact of 
this financially powerful corporation will be made on competition in 
the liquid bleach industry.” 

Noting that the existing record is inadequate to determine whether 
the acquisition is illegal, the Commission pointed out that: “In the 
circumstances, we might dismiss the complaint and direct our staff 
to maintain continuing surveillance of this market, with the possi- 
bility of bringing another complaint in the future if we think it war- 
ranted. We believe, however, that the public interest will be better 
served and the respondent not unduly inconvenienced by our remand- 
ing the case for the taking of additional evidence. This is likely to 
obviate the necessity of a plenary proceeding in the future that would 
be more costly in time and money to both the Commission and re- 
spondent than adding to the present record. Moreover, this disposi- 
tion of the matter, providing as it will a more complete and detailed 


post-acquisition picture, has the advantage of allowing the Commission 
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an informed hindsight upon which it can act rather than placing 
too strong a reliance upon treacherous conjecture.” 

Accordingly, it directed the examiner to receive evidence relating 
to the competitive situation as it presently exists in the liquid bleach 
industry. This evidence should relate to events occurring subsequent 
to November 1958, and should include market share data in the 
entire United States and in nine specified geographical regions. It also 
should include information directed to more clearly delineating the 
production and merchandising techniques which have been used by 
Clorox under P & G’s control. 


F. T. C. v. Plumrose, Inc. (FTC Dkt. #7753, Dismissal Order, 
June 30, 1961). 

The Federal Trade Commission has dismissed, for lack of juris- 
diction, its complaint of January 25, 1960, charging Plumrose, Inc., 
New York City, with granting discriminatory promotional allowances 
to some customers in violation of Section 2(d) of the Robinson- 
Patman Amendment to the Clayton Act. The company imports and 
distributes Danish canned meats. 

In taking this action, the Commission adopted an initial decision 
filed last March 13 by Hearing Examiner Abner E. Lipscomb. 

The examiner had held that the FTC does not have jurisdiction 
over Plumrose’s practices because the concern is a “packer” as defined 
in the Packers and Stockyards Act of 1921 and is a wholesaler exclu- 
sively. FTC jurisdiction over packers is limited to their retail sales; 
their other activities come under the Secretary of Agriculture. 

The company is a wholly-owned subsidiary of P. & S. Plum, Ltd., 
Copenhagen, Denmark, which operates a packing plant and slaughter- 
house in that country, the examiner noted. Under the definition in the 
Packers Act, he said, Plumrose must itself be classified as a packer 
since it is the wholly-owned subsidiary of a packer. 

In 1958, the examiner pointed out, both this statute and the FTC 
Act were amended to extend FTC jurisdiction over packers, and the 
Commission’s interpretation of the amendments in another proceeding 
clearly limits such jurisdiction to retail sales. 

F. T. C. v. Container Stapling Corp. (FTC Dkt. #8082, Consent 
Order, June 30, 1961). 

A consent order affirmed by the Federal Trade Commission forbids 
Container Stapling Corp., Herrin, Ill., one of the nation’s largest 
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manufacturers of carton closing staples, stapling machines, parts and 
accessories, to sell any of these products on the condition that pur- 
chasers not use or deal in similar products of competitors. 

In addition, the concern must stop conditional sales of staplers, 
parts or accessories on the purchase of its staples. 

The order was agreed to by both the company and the FTC’s 
Bureau of Litigation. It was accepted in an initial decision by Hear- 
ing Examiner Edward Creel, which the Commission adopted. 

In a complaint filed last August 19, the FTC alleged that Con- 
tainer Stapling requires its independent distributors and dealers to 
handle its products exclusively and to stop handling competitive equip- 
ment. The company also has sold staplers, parts and accessories on 
the condition that purchasers buy its staples, the complaint added. 

These practices, it charged, have foreclosed competitors from a 
substantial share of the market and thus may substantially lessen com- 
petition or tend to give the company a monopoly. 

Dr. Blanche Schafroth, an officer of the company, is cited in the 
order in her official capacity only. The complaint was dismissed 
against her as an individual because she has not resided in the U. S. 
since September 1959, and since then has not been active in the 
concern’s sales and distribution activities. 


F. T. C. v. Decca Distributing Corp. (FTC Dkt. #7830, Init. 
Dec., June 30, 1961). 

A Federal Trade Commission hearing examiner has issued an 
order which would dismiss a FTC complaint charging Decca Dis- 
tributing Corp. with giving illegal “payola” to disc jockeys and other 
personnel of radio and television stations. —The company, which is 
located in New York City, is a wholly-owned subsidiary of Decca 
Records, Inc. 

The order was contained in an initial decision by Hearing Exam- 
iner Abner E. Lipscomb. 

Examiner Lipscomb based his order on a motion to dismiss by 
FTC staff counsel, who stated that recent amendments to the Com- 
munications Act of 1934 have made “the continued prosecution of 
this matter an unnecessary expenditure of time, effort and funds in 
determining the legality of the alleged practice, since the protection 
of the public interest is now fully assured by specific statute.” 
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The examiner agreed that dismissal of the complaint, without 
prejudice to the Commission's right to initiate further proceedings 
against the concern should future events so warrant, will be in the 


public interest. The complaint was issued March 18, 1960. 


F. T. C. v. Illinois Men’s Apparel Club, Inc. (FTC Dkt. #8115, 
Consent Order, July 10, 1961 

Illinois Men’s Apparel Club, Inc., Chicago, Ill., and National 
Association of Retail Clothiers and Furnishers, Washington, D. C., 
have consented to a Federal Trade Commission order forbidding them 
to conspire to boycott sellers of men’s and boys’ clothing who sell to 
customers blacklisted by the associations. 

The respondents and the Commission’s Bureau of Litigation agreed 
to this order. It was accepted in an initial decision by Hearing 
Examiner Edward Creel, which the FTC adopted. 

In its complaint of last September 15, the FTC said some 300 
retailers of men’s and boys’ clothing and 300 sales representatives 
of manufacturers were members of Illinois MAC in 1957, and more 
than 2,000 retailers belonged to NARCF. 

Sometime before January 21, 1957, the complaint said, the retailer 
members of Illinois MAC became alarmed at the increasing sales 
of branded products by catalog and discount houses offering the 
merchandise for sale, in some instances at less than the usual retail 
price. 

The complaint alleged that Illinois MAC conspired with NARCF 
to force manufacturers and distributors of branded products to stop 
selling to catalog and discount houses, and that the following typical 
methods were used to accomplish this. 

Members maintained constant surveillance of all catalog and 
discount houses and the names of manufacturers or distributors whose 
branded products were detected were reported and publicized to the 
entire membership of both associations and others. Illinois MAC and 
NARCF sent letters to these manufacturers or distributors requesting 
information as to their policy regarding such sales. Retailer members 
of the two associations also sent letters threatening to stop buying 
unless such sales were discontinued. 

The complaint charged that this conspiracy unreasonably lessened 


competition in the retail sale of branded goods, eliminated competi- 
p p 
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tion between operators of catalog and discount houses and retailers, 
and had other adverse effects. 

The FTC's order halting these activities also is binding upon both 
associations “‘officers, representatives, agents, en plovees, successors 
and _ assigns.” 

Cited individually in the order are Pauline Dav, Executive Sec- 
retary of Illinois MAC; Louis Rothschild, Executive Director of 
NARCF:; 41 officers and directors of the former association and 31] 
officers and directors of the latter; and Larry J. Piras, Secretary and 
Manager of a third clothier association not made a respondent in the 
FTC's complaint. 

The complaint was dismissed as to the 72 officers and directors 
of Illinois MAC and NARCF in their alleged capacities as representa- 
tives of the entire membership and as representatives of other officers 


and directors of the respective associations. 


F.T.C.v. C.F. Saver Co. (FTC Dkt. #8312, Dismissal Order, 
July 17, 1961 

The Federal Trade Commission announced dismissal of charges 
that C. F. Sauer Co., Richmond, Va., a manufacturer of spices, food 
colors, mavonnaise and other items, has unlawfully discriminated 
among competing customers in paying advertising allowances. 

The FTC adopted an initial decision by Hearing Examiner Leon 
R. Gross, who had ordered that the complaint, issued last March 13, 
be “dismissed without prejudice to such further action as may be 


initiated by the Federal Trade Commission.” 


F. T. C. v. Shulton, Inc. (FTC Dkt. #7721, Order, Aug. 3 
1961 

Shulton, Inc., Clifton, N. J., a large manufacturer of toiletry, 
chemical and pharmaceutical products, was ordered by the Federal 
l'rade Commission to make any future promotional payments equalls 
available to all competing customers. 

In its opinion by Commissioner Robert ‘T. Secrest, the Commis- 
sion found that the company has violated Section 2(d) of the Robin- 
son-Patman Amendment to the Clayton Act, which forbids a seller 
to make discriminatory payments to a buyer for advertising or pro- 
motional services or facilities rendered by the latter. 

Denying an appeal by Shultcn, the Commission adopted Hearin 


Examiner Walter R. Johnson’s initial decision containing a cease and 
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desist order. The examiner's decision and order were based on the 
FTC's complaint of January 5, 1960, and a subsequent answer by 
the company admitting the material allegations of fact in the 
complaint. 

Commissioners Philip Elman and William C. Kern dissented from 
the majority opinion of the Commission. They filed separate opinions 
disagreeing with the majority's reaffirmatic.. of the ruling in previous 
FTC cases that a seller cannot utilize the “good faith meeting of 
competition” defense provided in Section 2(b) of the Robinson-Pat- 
man Act in a proceeding brought under Section 2(d) of the statute. 

In its appeal, Shulton argued that the examiner erred by not 
limiting the scope of the order to the practice disclosed by the record 
or to reasonably related practices. It contended that counsel support- 
ing the complaint had stated at the pre-hearing conference held on 
May 19, 1960, that the evidence in the case related solely to pay- 
ments made to J. Weingarten, Inc., of Houston, Tex. As a result 
of this understanding, the company said that it filed an answer whereby 
it admitted making the payments. 


The Commission said: 


“Respondent contends that the only practice involved in this 
case was participation by respondent in a buyer sponsored pro- 
motion and that this participation extended only to the making 
of payments for newspaper advertising to be furnished by the 
customer in connection with the sale of only one of respondent's 
products. Consequently, respondent argues, the order to cease 
and desist should go no further than to prohibit this specific 
practice.” 

“Respondent's argument must be rejected for two reasons,” 
the Commission added. “First of all, an examination of the 
transcript of the pre-hearing conference held on May 19, 1960, 
discloses that counsel supporting the complaint did not indicate 
to respondent that the case to be ultimately presented in support 
of the complaint would be restricted to evidence relating solely 
to respondent’s transactions with a single customer. 

“Secondly, we would not limit the order in the manner re- 
quested . . . even if the evidence of a violation related solely 


to respondent’s participation in the Weingarten promotion. The 
order proposed by respondent would prohibit it from granting 
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discriminatory allowances only, among other things, when such 
allowances are induced by the customer and only when the service 
or facility furnished by the customer is newspaper advertising. 
Such an order would be virtually worthless since it would do 
little more than prohibit respondent from engaging in the illegal 
practice by the same means it had previously employed.” 


The Commission also upheld the examiner’s ruling denying the 
company leave to adduce evidence that the payments to Weingarten 
had been made in good faith to meet those granted by a competitor. 


“This ruling is consistent with the views expressed by the 
Commission in the matters of Henry Rosenfeld, Inc. and Ex- 
quisite Form Brassiere, Inc., wherein we held that the meeting 
competition defense set forth in the Section 2(b) proviso is not 
available as a matter of law to a respondent charged with vio- 
lating Section 2(d).” 

Dissenting from the majority view on this point, Commissioner 
Elman stated that the Section 2(b) defense is applicable in cases in- 
volving charges of discrimination in “the furnishing of services or 
facilities.” He noted further that Congress had dealt specifically and 
separately with indirect and direct furnishing of services or facilities, 
explicitly proscribing the former in Section 2(d) and the latter in 
Section 2(e) or the Robinson-Patman Act. 


“Since subsection (e) relates expressly to the ‘furnishing’ of 
services or facilities, and subsection (d) to the ‘payment of any- 
thing of value . . . for any services or facilities furnished,’ the 
Commission apparently feels constrained by this differentiation 
in the terms and structure of the Act to conclude that Section 
2(b), in its reference to ‘the furnishing of services or facilities,’ 
must be construed to apply only to subsection (e) and not to 
subsection (d). 


> 


Commissioner Elman added: 


“It is conceivable that Congress may have intended that the 
‘good faith meeting of competition’ defense provided by Section 
2(b) should be available in the one instance, but not the other, 
despite their essential similarity . . . But, viewing the statute 
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as part of a legislative process having a history and purpose from 
which its words cannot be severed without being mutilated, and 
bearing in mind that the Robinson-Patman Act is directed to 
economic realities and not abstract or theoretical relationships, 


I must respectfully dissent.” 


Joining Commissioner Elman in dissent was Commissioner Kern. 
He cited a recent ruling by a Federal district court in the case of 
Delmar Construction Co. v. Westinghouse Electric Corp. that the 
Secuon 2(b) defense is applicable to Section 2(d) as well as 2(e 


because of their close inter-relationship. 


“It seems to me,” he said, “that this recent and sole direct prece- 
dent of a Federal court on this question is entitled to more than the 
usual precedential weight of such decisions. Especially is this true 
where it brings harmony to the statute and is supported by a viable 


theory of legislative interpretation.” 


F. T. C. v. Foster Type G Equipment Co., Inc., et ano. (FTC 
Dkt. +7698, Init. Dec., Aug. 4, 1961 

Foster Type and Equipment Co., Inc., and North American 
Publishing Co., both of Philadelphia, Pa., would be required to stop 
inducing discriminatory advertising allowances from suppliers by an 
order issued by a Federal Trade Commission hearing examiner. 
Joined in the order is Irvin J. Borowsky, president of both concerns. 

Ruling on the FTC's complaint of December 21, 1959, Examiner 
Edgar A. Buttle found that respondents had induced payments for 
advertising in their publications from the suppliers of Foster Type when 
they knew these payments had not been made available to the sup- 


pliers’ other customers in competition with Foster Type. 


Phis activity has injured the competitors of Foster Type as well 
as the public and thus is an unfair method of competition prohibited 
by Section 5 of the F' 1C Act, the examiner said. 

According to the examiner, North American (formerly Foster 
Publishing Co., Inc.) publishes two monthly trade papers for the 


graphic arts industry—‘‘Printing Impressions National Edition” and 
“Delaware Valley Printing Impressions.” Foster Type sells printing 


equipment and supplies to members of this industry. 


“The publication known as ‘Printing Impressions’ was used by 
respondents as a cooperative means of furthering the printing equip- 
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ment business of Foster Type and Equipment Company, Ine., and 
of the manufacturers and suppliers whose products are bought and 
resold by Foster Type and Equipment Company, Inc.,” the examiner 
said. 

The suppliers of Foster Type, he added, “were on notice that 
Irvin Borowsky was actually operating that company and_ Foster 
Publishing Company, Inc., as parts of the same enterprise. The pub- 
lishing company, in its solicitations for advertising, committed the 
equipment company to buy merchandise from suppliers in return 
for their agreements to advertise in Printing Impressions and at times 
the equipment company solicited the suppliers to advertise in the 
publishing companys Printing Impressions.’ 

‘As a result of respondents’ inducement,” he continued, “twenty 
nine of the suppliers . . . between June 1958 and December 195% 
made payments to respondents for advertising services in a_ total 
amount exceeding $47,500.” 

Examiner Buttle said “respondents knew or should have known 
that the payments for advertising services which they solicited and 
received were not offered or made available to the competitors of 
Foster Type and Equipment Company, Inc.” 

The examiner's order, however, would dismiss an additional charge 
in the FTC’s complaint that the circulation of “Printing Impressions 
National Edition’ had been exaggerated. 

Respondents’ claims that circulation was 60,000 per month and 
the same as “Graphic Arts Monthly” were true or substantially true, 
the examiner said. 

F.T.C.v. J. A. Morgan Produce, Inc., et al. (FTC Dkt. 48128, 
Consent Order, Aug. 4, 1961). 

The Federal Trade Commission has approved a consent order 
forbidding the following concerns and individuals to accept illegal 
brokerage on their purchases of food products: 


J. A. Morgan Produce, Inc., a wholesale food distributor 
at Georgia State Market, Forest Park, Ga.; Julian A. Morgan, 
Jr., and Gloria Ann Tynes, its vice president and secretary 
treasurer, respectively; and Julian A. Morgan, Sr., its president, 
who also does business as Morgan Brokerage Co. 
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The Commission amended and then adopted an initial decision 
by Hearing Examiner Leon R. Gross based on an order agreed to 
by the respondents. 

In a complaint filed last September 26, the FTC said a substantial 
part of the brokerage firm’s business is sales to Morgan Produce, 
which is owned and controlled by the three officials. 

The complaint alleged that the respondents have received brokerage 
or discounts in lieu of brokerage on purchases of citrus fruit for their 
own account for sale from Florida packers, in violation of Section 2(c) 
of the Amended Clayton Act. 

They also were charged with violating the statute by indirectly 
accepting brokerage on their purchases through a brokerage company 
subject to their control. 

F. T. C. v. Huber Baking Co. (FTC Dkt. #7629, Init. Dec., 
Aug. 4, 1961). 

An order issued by a Federal Trade Commission hearing examiner 
would dismiss without prejudice an FTC complaint charging the 
former Huber Baking Co. of Wilmington, Del., with discriminating 
in price among competing purchasers of its bakery products. The 
concern is now out of the bakery business and has changed its name 
to Huber Investment Co. 

Examiner Edgar A. Buttle based his order on a motion to dismiss 
by counsel for the company. FTC staff counsel agreed not to oppose 
the motion provided dismissal would be without prejudice to the 
right of the Commission to reopen the matter should future circum- 
stances so warrant. 

The examiner said that an affidavit submitted by the company 
stated that it sold all of its assets in the baking business on March 1, 
1961, and there is no likelihood that it will ever again engage in such 
business. The purchaser was PAB Baking Co., which subsequent to 
the sale changed its name to Huber Baking Co., Inc. This concern 
is not connected in any way with the former Huber Baking Co., now 


the Huber Investment Co. 


“After considering the motion to dismiss, the hearing ex- 
aminer accepts the reasons offered in support of the motion and 
concurs in the opinion of counsel that it would not appear that 
the public interest would require continuance of the procedure 
in the above-entitled matter since no practical purpose beneficial 
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to the public would ensue if the relief sought by the complaint 
were granted from the hearing of the evidence.” 


The FTC issued its complaint in this proceeding on October 27, 
1959, charging that Huber violated Section 2(a) of the Robinson- 
Patman Amendment to the Clayton Act by granting certain retail 
customers discounts from regular prices which were denied competing 


retailers. 


F. T. C. v. Chess Record Corp. et al. (FTC Dkt. #7723, Init. 
Dec., Aug. 5, 1961). 

A Federal Trade Commission hearing examiner issued an order 
which would dismiss an FTC complaint charging three affiliated 
record concerns in Chicago, IIl., with giving illegal “‘payola” to disc 
jockeys and other personnel of radio and television stations. 

Named in the order are Chess Record Corp., Argo Record Corp. 
and Checker Record Co., all of 2120 S. Michigan Ave. Also cited are 
Leonard and Phil Chess, the concerns’ president and secretary-trea- 
surer, respectively. 

Examiner Edgar A. Buttle granted a motion to dismiss by FTC 
staff counsel, who stated that expenditure of further time, effort, and 
public funds would be unwarranted as specific statutes have been 
enacted by Congress since the complaint issued which adequately 
protect the public against the challenged practices. 


The complaint in this proceeding was issued January 6, 1960. 


F. T. C. v. Benner Tea Co. (FTC Dkt. #7866, Dismissal Order, 
Aug. 7, 1961). 

The Federal Trade Commission announced dismissal of charges 
that Benner Tea Company, an Iowa corporation no longer in ex- 
istence, knowingly induced discriminatory promotional allowances 
from suppliers. 

After review, the Commission adopted Hearing Examiner Loren 
H. Laughlin’s initial decision based on a motion by FTC staff coun- 
sel to dismiss a complaint filed against the company on April 19, 1960. 

The examiner had pointed out that on March 16, 1960, more 
than a month prior to issuance of the complaint, the Iowa concern 
was purchased by BTC, Inc., a Delaware corporation, which sub- 
sequently adopted the name Benner Tea Company. 
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He added that the transfer of ownership was complete and that 
the officers and directors of the old Benner Tea Company in no way 


controlled the business affairs of the new concern. 


lhe examiner said: 


“The complaint herein . . . is now outstanding against a 
non-existing corporation, . . . and counsel supporting the com- 
plaint cannot, at this time, show sufficient basis for the alleged 
responsibility of Benner Tea Company, a Delaware corporation, 
for the alleged unlawful acts and practices of Benner Tea Com- 
pany, an lowa corporation, or sufficient public interest in a 
proceeding against Benner Tea Company, a Delaware corpo- 
ration, to justify the issuance by the Commission of an amended 


complaint herein.’ 


Notes 


Attorney General Robert F. Kennedy announced that W. Wallace 
Kirkpatrick, first assistant in the Department of Justice’s Antitrust 
Division, has resigned after 23 vears in the Division. 

Mr. Kirkpatrick will leave, Mr. Kennedy said, to devote himself 
to private work in the field of law. 

Mr. Kennedy also announced the appointment of four Depart- 
ment lawyers, all with extensive trial experience, as top assistants to 
Judge Lee Loevinger, Assistant Attorney General in charge of the 
Antitrust Division. 

They are: Robert L. Wright, now Chief Counsel of the Senate 
Judiciary Subcommittee on Patents, Trademarks and Copyrights. He 
will succeed Mr. Kirkpatrick as first assistant. George D. Revcraft, 
now chief of the Division’s Special Trials Section. He will be Chief 
of Section Operations, supervising the Division’s eight Washington 
sections. Harry G. Sklarsky, now an attorney in the New York Field 
Office. He will be Chief of Field Operations, supervising work of 
the division’s six field offices. Miss Louise Florencourt, a lawyer 
in the Washington office, appointed Confidential Assistant to Judge 
Loevinger. 

The last three are new positions, Mr. Kennedy said, and the 
appointments are effective immediately. Mr. Wright will join the 


Department immediately as a Special Assistant and will take over as 


First Assistant when Mr. Kirkpatrick leaves. 
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“Mr. Kirkpatrick has served the Department of Justice with dis- 
tinction both as a lawyer and as an administrator,” Mr. Kennedy said. 
“His wide experience in the antitrust field has been of great value 
to the Division and the Department. We regret his departure and 
wish him well.” 

One of the senior lawyers in the Division, Mr. Kirkpatrick, 46, 
served briefly as its head before Judge Loevinger’s appointment last 
Februarv. 

He entered the Division in 1938 and worked as a trial lawyer 
until 1950. He worked in a number of important antitrust cases, 
including United States v. The Central Supply Assn., United States 
v. Columbia Steel Company, and United States v. Kohler Company. 

From 1950 to 1954, he was on loan to the Department of State 
for service in Germany, where he served as General Counsel for the 
Berlin Element of the United States High Commissioner’s Office. 

After his return to the Antitrust Division, he advanced from 
Assistant to the Second Assistant to the First Assistantship. During 
this time, he has had the responsibility of initiating and supervising 
much investigations and litigation under the Assistant Attorney Gen- 
eral. 

Mr. Kirkpatrick graduated with honors from Harvard College 
and Harvard Law School. He is a member of Phi Beta Kappa and 
attended The Queen’s College at Oxford from 1934 to 1935. 

He was on active duty with the Navy from 1942 to 1946 and spent 
two years on destroyers in Pacific campaigns. He currently is a 


Commander in the Naval Reserve. 


Biographical notes on the four new appointees: 


Rosert L. Wricnt has been Chief Counsel of the Senate Judi- 
ciary Subcommittee on Patents, Trademarks and Copyrights since 
May, 1958. He is a graduate of Cornell University and the John 
Marshall Law School. Mr. Wright served in the Antitrust Division 
as a special assistant to the Attorney General from 1938 until 1949. 

In that time, he successfully prosecuted a number of important 
antitrust cases, including those which terminated film producer-dis- 
tributor ownership of principal motion picture theaters. 

From 1949 until his appointment to the Senate Subcommittee, 
Mr. Wright practiced law in Washington, D. C., specializing in the 
antitrust field. 
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Georce D. Reycrart entered the Division in 1952 and in 1957 
was appointed Assistant Chief of the General Litigation Section. He 
had a major responsibility in the preparation and filing of an important 
action against General Motors, charging monopolization in bus manu- 
facture and sale, and supervised a number of other cases. 

He has been chief of the Special Trial Section since April, 1958, 
and in that time the section has filed 19 major antitrust actions. 
These include two other GM suits, involving road machinery and 
locomotives and four bank merger actions. 

At present, he is chief counsel in a suit challenging the proposed 
merger of two Philadelphia banks, the first test by the Department 
of the applicability of the Sherman and Clayton Acts to bank mergers. 

Mr. Reycraft is a graduate of Wesleyan and Harvard Law School. 
He was an Air Force pilot during the Second World War and served 
as a lawyer in the Navy Department until he came to the Justice 
Department. 

His successor as Special Trial Section Chief has not been selected. 


Harry G. Skiarsky has been with the Department of Justice 
for 20 years and in the Antitrust Division for 16. He has had exten- 
sive trial experience both in Chicago, where he was first assigned, and 
New York, where he had served since 1947. 

His cases include one settled by a consent decree which compelled 
International Business Machines to sell as well as lease its products; 
criminal and civil actions against the Radio Corporation of America, 
in 1956; and the Investment Banking case involving monopolization 
and restraint in the handling of billions of dollars of new security 
issues. 


Mr. Sklarsky is a graduate of Fordham University Law School. 


Louise FLorENcourRT recently helped try the Division’s United 
States v. Watchmakers of Switzerland Information Center. She has 
been in the Division since 1956, after serving for two years as clerk to 
Justice John V. Spalding of the Massachusetts Supreme Judicial Court. 

Miss Florencourt is a graduate of Radcliffe College and Harvard 
Law School. 


Attorney General Robert F. Kennedy announced on June 29, that 
all proposed consent judgments in Department of Justice antitrust 
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cases will be made public at least 30 days before they are entered in 
court. 

In an official order issued, Mr. Kennedy said the purpose of the 
new policy is to provide opportunity for comment or criticism from 
persons or firms who are not parties to an action in which a consent 
judgment is involved. 

Previously, the terms of consent judgments have not been made 
public until they were entered finally. 

A consent judgment is a court-enforced agreement terminating a 
civil case in which the plaintiff and defendant settle their differences 
before the completion of the trial. 

More than 70 percent of the Justice Department's civil antitrust 
cases have been terminated by consent judgments in the past. Gen- 
erally, Mr. Kennedy said, the defendant firm agrees in private nego- 
tiations to cease practices which the Government believes violate anti- 
trust laws. This agreement then is made binding by the court. 

Mr. Kennedy said: 


“By making the terms public before they become final, it is 
our purpose to minimize any unforeseen adverse effect of a consent 
judgment. 

“The 30-day period should allow competing firms and other 
persons and agencies to comment and thereby to keep the De- 
partment and the court fully informed of all relevant facts.” 


Several bills requiring advance notice of proposed consent judg- 
ments have been introduced at various times in both Houses of 
Congress. 

Under the new Department of Justice policy, each proposed con- 
sent judgment shall be filed in court or made available upon request 
to interested persons as early as possible but at least 30 days prior to 
entry by the court. 

Between the time the judgment is made public and its final entry, 
the Department will receive and consider any written comments, 
views or relevant allegations relating to the proposed judgment. 

Mr. Kennedy said the Department may, in its discretion, disclose 
these views to the defendants and shall reserve the right “to withdraw 
or withhold its consent” if the views presented indicate “that the 
proposed judgment is inappropriate, improper or inadequate.” 
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The Department also reserves the right “to object to intervention 
by any party not named as a party by the Government.” 

Mr. Kennedy's order authorized Lee Loevinger, Assistant Attor- 
ney General in charge of the Antitrust Division, to establish procedures 
implementing the policy, and providing for exceptions to the 30-day 
notice requirement in extraordinary cases. 


In the fiscal year ending June 30, 1961, the Antitrust Division 
of the Department of Justice has successfully terminated 35 criminal 
cases with fines totaling $3,058,000, Attorney General Robert F. 
Kennedy announced. 

That’s a record figure, Mr. Kennedy said. For fiscal 1960, the 
total was $1,087,750. For fiscal 1959 it was $914,150. 

The big increase is largely the result of the $1,926,000 in fines 
imposed in the Philadelphia electrical conspiracy cases, Mr. Kennedy 
said. 

The $3,059,000 total means that the division made possible the 
return of 60 percent of its $5,074,000 appropriation. 


To speed the prosecution of new cases and to reduce an 18-month 
backlog of pending investigations, the Federal Trade Commission 
staff will be extensively reorganized as of July 1. 

Recommended by Chairman Paul Rand Dixon and approved by 
the Commission, the new organizational structure will center respon- 
sibility for the investigation and trial of cases so that delays in their 
prosecution either will be eliminated or certainly reduced. 

At the same time Chairman Dixon announced the appointment 
of Bureau Directors and Division Chiefs in the new organization. 

The principal change in the staffing pattern in operation since 
1954 will be to supplant the Bureaus of Investigation and Litigation 
by the two new Bureaus, one handling restraint of trade matters, 
and the other, deceptive practices, such as false advertising. In addi- 
tion, a new Bureau will be organized to provide for inspection and 
case work required for the policing of statutes requiring honest label- 
ing and selling of textiles and furs. 

Still another new Bureau will be responsible for the investigational 


work performed by the Commission’s 10 field offices, now being 
operated in New York, Washington, Boston, Atlanta, Cleveland, Chi- 
cago, New Orleans, Kansas City, Seattle, and San Francisco. 
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A major innovation of the new organization will be the centering 
of responsibility on individual attorneys assigned to the Restraint of 
Trade and Deceptive Practice Bureaus for the forward progress of 
each case from the time it is entered for investigation until the case 
is completed, including checking on compliance with any cease-and- 
desist order that might be issued against the respondent. 

Also designed to speed the handling of cases is another innovation 
which would transfer from the Office of Hearing Examiners to the 
General Counsel’s Office the responsibility for negotiating consent 
orders. Inasmuch as such orders require no findings of fact, and a 
proper order to assure discontinuance of illegal practices can be nego- 
tiated by staff attorneys, this load can be lifted from Hearing Exam- 
iners to give them more time for hearing contested cases. 

Commenting on these changes, Chairman Dixon said: “Con- 
fronted with a rising workload, we not only need more manpower, 
but we must make the best possible use of the manpower we have. 
This means we should so center responsibility for the forward progress 
of a case that no attorney will be able to shrug his shoulders and 
offer organizational complexity as an alibi. Under our new system, 
one man will be expected to be riding herd on each case at every 
stage of its progress, and competent supervisors will be riding herd on 
him.” 

The Chairman underlined the need for speeding casework by 
pointing out that on May 31, there were 2,519 pending investigations 
compared with 1,808 the year before, an increase of 39 percent. In 
fiscal 1960, the Commission disposed of 1,090. The backlog of formal 
cases, the Chairman said, has shown a comparable increase. 

In announcing his selections for directors of the Commission’s six 
Bureaus, Mr. Dixon pointed out that their appointments both required 


and received approval by the five-man Commission. 


“With the exception of Professor Mueller, a newcomer to the 
staff, who is to head our Bureau of Economics, all of the Bureau 
Directors have demonstrated through long service with the Com- 
mission their capacity for their new responsibilities. Indeed, I 
believe it would have been impossible to have found men more 
experienced and more competent for these jobs.” 
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These appointments are: 


Joseph E. Sheehy, 63, of Mystic, Connecticut, to direct the Re- 
straint of Trade Bureau. Mr. Sheehy, who has been with the FTC 
since 1925, has been serving as Director of the Bureau of Litigation; 

Daniel J. Murphy, 64, of Boston, Mass., to head the Bureau of 
Deceptive Practices. Mr. Murphy joined the Commission staff in 1936 
and at present is serving as Assistant Director of the Bureau of Liti- 
gation for Deceptive Practices; 

Samuel L. Williams, 56, of Kinston, North Carolina, as director 
of the Bureau of Field Operations. At present, Mr. Williams is Chief 
Project Attorney in the Bureau of Investigation. He joined the FTC 
staff in 1934; 

Prof. Willard F. Mueller, 36, of Wisconsin, to head the Bureau of 
Economics. A newcomer to the Commission staff, Prof. Mueller has 
been an Associate Professor of Economics at the University of Wis- 
consin since 1957; 

Bryan H. Jacques, 53, of Wichita, Kansas, to head the Bureau 
of Trade Practice Conferences and Industry Guides (formerly the 
Bureau of Consultation). Mr. Jacques served with the Commission 
between 1934 and 1957, following which he became staff director 
for the House Small Business Committee; 

Harvey H. Hannah, 48, of Harlan, Kentucky, to head the new 
Bureau of Textiles and Furs. Mr. Hannah joined the Commission 
staff in 1944 and two years later was made Chief of FTC’s Division 
of Wool, Fur and Flammable Fabrics (later becoming the Division 
of Textiles and Furs). 

Assistant Bureau Directors thus far named are: William B. Snow, 
Jr., 52, of Raleigh, N. C., for the Bureau of Trade Practice Con- 
ferences and Industry Guides, and Henry D. Stringer, 53, of Memphis, 
Texas, for the Bureau of Textiles and Furs. Mr. Snow was formerly 
head of the Division of Stipulations in the Bureau of Consultation, 
and Mr. Stringer has been serving as assistant head of the Textile and 
Fur Division, Bureau of Investigation. 

The six operating Bureaus will serve under the direction of John N. 
Wheelock, 56, of Chattanooga, Tennessee, whose appointment as Ex- 
ecutive Director was announced last May 2. 

Chairman Dixon also announced the filling of newly created divi- 


sion posts as follows: 
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In the Restraint of Trade Bureau: 


Division enforcing laws prohibiting illegal mergers and inter- 
locking directorates—Wallace J. Adair, 41, of Birmingham, Ala. 


Division enforcing the Robinson-Patman Act and laws against 
exclusive dealing—Eldon P. Schrup, 56, of Dubuque, Iowa. 


Division policing General Trade Restraints—Rufus E. Wilson, 53, 
of Louisville, Ky. 


Accounting Division—Arthur E. Lundvall, 67, of Providence, R. I. 


Compliance Division—Joseph J. Gercke, 40, of Kensington, Md. 


(A major activity of the Commission’s Compliance Division in the 
Restraint of Trade Bureau will be the checking of compliance with 56 
outstanding orders issued since 1940 by the Department of Justice. 
Under authority of Section 6 (c) of the FTC Act, the Attorney 
General can require the Commission to use its broader authority to 
check on compliance with Justice Department orders. In charge of 
this work will be Mr. Gercke, who at present heads the Commission’s 
Washington, D. C. field office. ) 


In the Deceptive Practices Bureau: 


The Division policing claims for foods, drugs, cosmetics, and 
devices as well as monitoring radio and television broadcasts— 
Charles A. Sweeny, 52, of Arlington, Va. 


General Deceptive Practice Divisions. There are to be two of 
these, one under direction of Morton Nesmith, 55, of Birming- 
ham, Ala., and the other under direction of Michael J. Vitale, 39, 
of Newark, N. J. 


Compliance Division—Berry W. Stanley, 48, of Richmond, Mo. 


Medical and Scientific Division—Frederick W. Irish, 61, of 
Washington, D. C. 


In the Bureau of Trade Practice Conferences and Industry Guides: 


Trade Practice Conference Division—Chalmers B. Yarley, 61, of 
Waterloo, S. C. 
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O ffice of the General Counsel: 


Consent Order Division—Frank C. Hale, 55, of Jewett, Texas, 
who will be Assistant General Counsel in charge of negotiations 


ii.adinug to the issuance of consent orders. 


Legislation Division—Fletcher G. Cohn, 62, of Memphis, ‘Tenn., 
will be Assistant General Counsel in charge of legislative liaison. 


Previously announced appointments to key posts in the new or- 
ganization are: James MclI. Henderson, General Counsel; Earl J. 
Kolb, Chief Hearing Examiner; Joseph W. Shea, Commission Secre- 
tary; John V. Buffington, Assistant to the Chairman; Fletcher G. 
Cohn, Assistant General Counsel for Legislation; and Mr. Wheelock, 
Executive Director. 

All other office and division posts are either yet to be filled or the 
incumbent will continue in the same position under the new or- 


ganization. 


FTC Asks To EXAMINE PHILADELPHIA “PRICE FIxING” TRANSCRIPT 


The Federal Trade Commission has petitioned the federal District 
Court in Philadelphia for permission to examine the grand jury 
transcript for the electrical equipment price fixing cases. Its purpose 
is to determine whether some of the manufacturers have violated 
cease and desist orders in FTC Docket 2941. The petition was sup- 
ported by a memorandum emphasizing the similarity between the 
prohibitions in its orders and the charges involved in the Philadelphia 
indictments to which the manufacturers had pleaded guilty or nolo 
ceatencere, and reviewing a number of decisions permitting access to 
grand jury transcripts under what the FTC described as comparable 


circumstances. 


New “Fair TRADE” PusH STARTS IN CONGRESS 

Efforts to enact a national fair trade law have again begun in 
earnest. These efforts are currently centered on S. 1722, introduced 
by Senators Humphrey and Proxmire, both regarded as strong pro- 
ponents of such legislation. Hearings before a subcommittee headed 
by Sen. Monroney, also a “fair trader,” began on July 25 and are 
expected to continue for some time, with no target date set for their 


conclusion. 
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S. 1722 includes provisions comparable to those in the Virginia 
fair trade act, making acceptance of fair traded goods with notice of 
the fair trade pricing a contractual agreement to comply with that 
price. These provisions have been upheld by the Virginia Supreme 
Court last year, and comparable provisions in a new Ohio fair trade 
law have just recently received the approval of an intermediate court 
in that state. The bill goes much farther than the present McGuire 
Act. It would make possible “fair trading” at the federal level, without 
reliance on state fair trade laws, many of which have been held invalid 
as to nonsigners on state constitutional grounds. Damage and in- 
junction suits also would be authorized for violation of the law. 

In other respects, the bill follows generally the provisions of its 
predecessors, (a) covering commodities carrying the trademark, brand 
or trade name of the proprietor (manufacturer or assignee), producer, 
or distributor, (b) defining commerce to include transactions “in” as 
well as between or among states and territories, and (c) providing 
for close-out or damaged-goods sales at less than a fair trade price if 
the fair trader is given notice (and an opportunity to re-purchase) 


and advertisements so identify the sale and goods. 


Justice, TREASURY DEPARTMENTS GIVE VIEWS ON 
DuPont Tax RELIEF 


In an exchange of letters, Secretary of the Treasury Dillon has 
told Senator Williams of Delaware that the Treasury would not object 
to passage of his new Bill (S. 2266) to grant tax relief to shareholders 
of corporations who receive stock distributions pursuant to antitrust 
decrees. This Bill, and a companion (H. R. 8190) introduced in 
the House by Congressman Mason of Illinois, would permit DuPont 
shareholders receiving General Motors stock under the recent Supreme 
Court divestiture order to apply the fair market value of the GM stock 
in reduction of the basis of their DuPont stock. If the value of the 
GM stock is greater than the basis of the DuPont stock, the difference 
would be taxed as a capital gain. Any further tax would be post- 
poned until the DuPont shareholders sold their DuPont stock. 

Earlier, Chairman Mills of the House Ways and Means Com- 
mittee had received letters from the Attorney General and the Gen- 
eral Counsel of the Treasury setting forth the views of the Treasury 
and Justice Departments on previous proposals in this area. The major 
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Bill considered in these communications to Mr. Mills was H. R. 7349. 
The Treasury urged that relief for shareholders should be coupled 
with an amendment to Code Sec. 301 providing that the amount of 
a dividend in kind received by a corporation be its fair market value 
under present law it is the lesser of market value or adjusted basis). 
H. R. 8190 and S. 2266 both provide for such an amendment. The 
Treasury also feels that the period over which DuPont can distribute 
its GM holdings should be shortened as a condition to relief. H. R. 
8190 and S. 2266 contain no such provision, but Mr. Dillon has not 
indicated that its absence would cause the Treasury to fight the Bill. 
The Justice Department, approaching the earlier proposals from 
the standpoint of antitrust enforcement, could see no _ justification 
for treating that which is now taxed as a dividend as capital gain, 
but did not object to deferring the taxes due on a distribution. 


AGRICULTURAL Co-op MERGER EXEMPTION REJECTED BY SENATE 


A proposal to permit agricultural cooperative associations to act 
in groups of two or more, and to acquire the assets of (or merge or 
consolidate with) corporations engaged in similar lines of business, 
has been rejected by the Senate. The proposal, which was included 
in S. 1643, the 1961 farm bill, was intended to offset the effect of 
the Supreme Court decision in U. S. v. Maryland and Virginia Milk 
Producers Association, Inc., in which acquisition of a competing 
dairy by an agricultural cooperative was held to be an unlawful 
restraint on competition. The Senate eliminated the provision by floor 
amendment on July 26. 











| 
| 
| 
| 











| BIBLIOGRAPHIA 
2 oe.” 


Bernhard, R. C. English Law and American Law on Monopolies 
and Restraints of Trade, J. L. @ Econ., 3:136, October, 1960. 
Bicks, R. A. Antitrust Goals and Current Enforcement Programs, 
U. Miami L. Rev., 15:225, Spring, 1961. 

Brooks, R. C., Jr. Injury to Competition Under the Robinson- 
Patman Act, U. Pa. L. Rev., 109:777, April, 1961. 

Buxbaum, R. M. Antitrust Regulation Within the European Eco- 
nomic Community, Colum. L. Rev., 61:402, March, 1961. 


Carbon Dioxide Makers Face Antitrust Charges, Oil Paint @ Drug 
Rep., 178:3, December 26, 1960. 

Clark, J. H. Exclusive Dealing (Including Certain Tying Arrange- 
ments) as a Misuse Defense in Patent Cases Since January 1, 1953, 
N.Y. L. F., 7:1, February, 1961. 


Dewey, T. E. Antitrust Barriers to Foreign Policy Goals, N. Y. S. 
B. J., 33:21, February, 1961. 


Ferrall, V. E., Jr. Quantity Discounts and Competition: Economic 
Rationality or Robinson-Patman, J. L. G@ Econ., 3: 146, October, 
1960. 

Free Enterprise—Price Discrimination Under the Clayton Act [F. T. C. 
v. Anheuser-Busch, Inc., 80 Sup. Ct. 1267], La. L. Rev., 21:507, 
February, 1961. 

FTC Challenges Cement Maker [Charges That American-Marietta’s 
Acquisition Program Violates Antitrust Laws], Bsns. W., February 
18, 1961. 

Fugate, W. L. Enforcement of the United States Antitrust Laws in 
Foreign Trade, A. B. A. Sect. Int. @ Comp. L. Bull., 5:20, De- 
cember, 1960. 


Interstate Commerce—Power of States: Effect of Federal Regulation 
—Federal Communications Act Precludes Application of State 
Antitrust Law to Television Stations [Standard Radio & Television 
Co. v. Chronicle Publ. Co., 6 Cal. Rptr. 246], Harv. L. Rev., 
74:1229, April, 1961. 


339 








340 THE ANTITRUST BULLETIN 


Joint Ventures Under Antitrust Fire: Government Demands Dissolu- 
tion of Company Set Up by Pennsalt, Olin Mathieson, in Suit 
Aiming at New Precedent, Bsns. W., January 14, 1961. 





Keyes, Lucile Sheppard. Price Discrimination in Law and Eco- 
nomics, The Southern Economic Journal, Vol. XXVII, No. 4, 
April, 1961. 
Kilgour, D.C. Restrictive Trade Practices, Can. B. J., 4:114, April, 
1961. 
Kintner, E. W. Food Brokers Have a Responsibility for Robinson- 
Patman Act Compliance, Bus. Law, 16:591, April, 1961. 
Koenig, F. O. Federal Taxation of Private Antitrust Recovery, 
Stan. L. Rev., 13:264, March, 1961. 


Levi, E. H. Parke, Davis-Colgate Doctrine: The Ban on Resale 
Price Maintenance, Sup. Ct. Rev., 1960:258, 1960. 


Marcus, P. Monopoly Profits, Economic Impossibility and Unfair- 
ness Antitrust Tests, Vand. L. Rev., 14:581, March, 1961. 

Morgan, Bruce. Resale Price Maintenance in the United States, 
The American Economist, Vol. 5, No. 1, May, 1961. 


Newspaper Enterprise Assn. May Seek to Settle Antitrust Suit [Printing 
of Sunday Newspaper Comic Supplements at Issue], Adv. Age, 
32:72, January 23, 1961. 


Phillips, C. F., Jr. Consent Decree in Antitrust Enforcement, Wash. 
& Lee L. Rev., 18:39, Spring, 1961. 


Simmons, A. Overseas Trade and The Sherman Act, S. C. L. Q., 
13:1, Fall, 1960. 

Steele, C. J. and Coughlin. Buyer Responsibility Before the Federal 
Trade Commission, B. C. Ind. @ Com. L. R., 2: 257, Spring, 1961. 

Stevens, R. Experience and Experiment in the Legal Control of 
Competition in the United Kingdom, Yale L. J., 70:867, May, 
1961. 


Telsen, Lester S. Why Should Manufacturers Want Fair Trade? 
U. of Chicago, 3 Jour. of Law and Economics. October, 1960. 





BIBLIOGRAPHIA 341 


Thumann, H. C._ Territorial Discrimination, Robinson-Patman, and 
a Rule of Reasonable Probability, U. C. L. A. L. Rev., 8:363, 
March, 1961. 

Timberg, S. Conflict and Growth in the International and Com- 
parative Law of Antitrust, A. B. A. Sect. Int. @ Comp. L. Bull., 
4:20, July, 1960. 

Timberg, S. International Patent Licensing and National Antitrust 
Laws, J. P. O. S., 43:171, March, 1961. 

Trade Regulation—Clayton Act Section 3—Requirement Contracts 
Substantial Share of Relevant Market [Tampa Elec. Co. v. Nash- 
ville Coal Co., 81 Sup. Ct. 623], B. C. Ind. @ Com. L. Rev., 
2:442, Spring, 1961. 

Trade Regulation—Decreased Brokerage Fees—Applicability of Robin- 
son-Patman Act [F. T. C. v. Henry Broch © Co., 80 Sup. Ct. 
1158), Ja. L. Rev., 46:700, Spring, 1961. 


Unfair Competition—Robinson-Patman Act—Discrimination in Price 
by Allowance in Lieu of Brokerage [F. T. C. v. Henry Broch G 
Co., 80 Sup. Ct. 1158], Kan. L. Rev., 9:348, March, 1961. 

Use of Tie-Ins in New Industries [U. S. v. Jerrold Electronics Corp., 
187 F. Supp. 545], Yale L. J., 70:804, April, 1961. 


Wyse, J. E. Importance of Size Under the Federal Antitrust Laws, 
A. B. A. J.,47:345, April, 1961. 





















Gie 


Bulletin 


ADVERTISING RATES 





Yearly Single Issue 
$104.70 FULL PAGE $34.90 
$ 71.55 HALF PAGE $23.85 
$ 31.95 QUARTER PAGE $10.65 
$125.70 BACK COVER $41.90 
$119.70 INSIDE COVERS $39.90 

Prices are net. No agency commission nor cash discount allowed. 
THE ANTITRUST BULLETIN is published four times a year: March, June, September 
and December. 
Circulation is approximately 1100 to lawyers, jurists, corporations, economists, law 
and university libraries. 


MECHANICAL REQUIREMENTS 





Page Size live or Type Space 
FULL PAGE 9” x 6” 42 Picas x 26 Picas 
VERTICAL HALF PAGE oe 42 Picas x 13 Picas 
HORIZONTAL HALF PAGE 4%,” x 6” 21 Picas x 26 Picas 
QUARTER PAGE 44"x 21 Picas x 13 Picas 


Copy and plates should be received by us on the 15th of the month preceding 
publication. Plates should be blocked. Plates made by Federal Legal Publications 
billed at cost. 


Printed by Letterpress. 


Halftone screen: 110. 


FEDERAL LEGAL PUBLICATIONS 
95 Morton Street, New York, N. Y. 10014 

















RECORD PRESS 
Low Werk Oar Spoctaily 


NANCIAL 


F I 
EOR PF ORATE 
COMMERCIAL 
PU 


BLICATION 








DAY AND NIGHT SERVICE 
95 MORTON STREET NEW YORK 14, N. Y. 
CHelsea 3-5775 CHelsea 3-5775 




















